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How 
corporate kit 
cover 


The cover of the corporate kit you select is one of the ways your clients 
judge your work. Do your corporate kits make a positive statement 
about the quality of the documentation they contain? 
They do if you select the Ex Libris® kit from Excelsior-Legal®. The Ex 
Libris’ elegant brown padded vinyl cover simulates the texture of fine 
grained leather. And your client’s name is delicately embossed on Ex 
Libris’ spine in genuine 24K gold, providing the look of a fine 
collector’s edition on your shelf. 
Ex Libris’ functional single piece binder design protects your 
client's documents too, by shielding them against stray dust, 
folding and mangling. And the top cover fits smoothly over the 
kit’s base which is secured with a reliable Velcro® fastener. 
Each Ex Libris kit also includes a corporate seal and matching pouch, 20 lithographed share 
certificates customized for your client's corporation and 50 blank rag content sheets or printed 
minutes and by-laws, our exclusive corporate record tickler, mylar reinforced tab indexes with 
five positions and transfer ledger, 8 pages, bound in a separate section. 
Can Ex Libris’ cover help you make a positive statement about your work? See for yourself. Re- 
ceive a fully customized Ex Libris corporate kit or virtually any other product for the legal profes- 
sion within 48 hours. Or sooner. Call your nearest Excelsior-Legal facility, toll free, now. Or mail 


Excelsior-Legal, Inc.” 


We will RUSH your Ex Libris Corporate kit to you in 24—48 hours at low surface rates. 


TO: EXCELSIOR-LEGAL, INC., P.O. Box 889, Norcross, GA 30091 
Call us toll free (800) 241-8816 


Please ship: [_] No. 10 Basic Outfit $49.50 [] No. 20 with Printed Minutes and By-Laws $53.00 


State Year 


(Print corporate name exactly as on certificate of incorporation, add $8.00 for 2” die seal.) 
NPV or] Capitalization $ 
h 


authorized shares 
Certificates signed by President and 


(Secretary-Treasurer, unless otherwise specified) 
O Air Shipment, add $6.00 O Federal or state non-registration clause, 5C, $12.00 extra 
O If prepaying, add $1.50 D IRC § 1244 complete set-resol., 
for shipping and handling dir. min., treatise, law, etc., $4.95 extra 


Charge: MasterCard Visa [J] Diners Club [| American Express 


Card Number Expires Signature 


Ship to: 


[_] Please send me your FREE 48 page catalog. 
FL 
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1-800-432-3028 
MPIRE 


CORPORATE KIT COMPANY YOUR FLORIDA SUPPLIER 


All Material & Services Are Same Day — No Excuses. 
PRICES ARE FOR 


Co rpo rate Kits COMPLETE KITS 


That's Class. . . ‘ 
Personal Library 
Embosser 


Profit Non Profit 
31.00 38.00 


Corporate Seal Custom Printed Certificates 
Includes: FIRST ANNUAL SHARE HOLDER MINUTES DELUXE PADDED gold 


Additional stock 
centers are available 
for a slight additional charge. 


silk-screened three ring binder and slip box, printed minutes & bylaws with LOVE YOUR BOOKS? Personalize them in a most distinctive 
CHECKLIST, INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket seal fits and classic manner. Whether your library is personal or 
‘in kit) 20 lithographed imprinted & numbered stock certificates on parchtext. professional, our 15/8” diameter seal will we Rare 
Footnoted & indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- | smboss a page with "Library of” (your name) and 3 initials. 
TION FOR SECTION 248, & INDEMNIFICATION PLAN, written statement to organ- and for curds, 
ize corporation in lieu of minutes and bylaws printed typewriter print and spacing canning labels, or cook books. Either way, no book lover 
to match your insertions, also these extra bonus items: two memo pads with each should be without one. That's Class!!! 
kit, federal application for tax |.D., Federal Form 2553 for Plan 1244, state 
application for state tax |.D., and preaddressed, printed envelopes for these forms. ONLY | 3 50 
State report to determine unemployment status authorization schedule for Elec- +i 
tion 248. Plus Tax & Shipping / 
Stock Certificates Notary & Corporate Seals Rubber Stamps Seals Bonds 
Quick File Just call and. . . GS $8.00 + tx 


We hand file your Articles of Incorporation as prepared by your office and 
signed by your clients with the Secretary of State. 


You save mailing costs. 
You eliminate processing and postal delays. 


You complete both the filing and ordering of the corporate kit in a single 
step. 


You receive your charter number the next day. 
No need for changes of registered agent or directors. 


Certificate of Good Standing | $13.00 + tx 


“price includes all fees’’ 
Corporate Name Reservation 


We will obtain the same day if order placed by 2 p.m. either a Certificate of 
Good Standing or file for a Corporate Name Reservation. 


Quick Corp.™ $15.00 + Costs 


We file and prepare new Articles of Incorporation. 


Have Any Questions? Just Call Our Office... 
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President’s Page 


by Joe Reiter, President 


Your Bar-related Captive Insurance Company— 
Dependability, Responsibility and Stability! 


The shrill voice of the health care indus- 
try for professional liability insurance 
relief is reverberating throughout the state 
in the mass media. The trade press reflects 
the concerns of other professions caught 
in the crunch of escalating insurance costs 
and the cyclical nature of premiums. How 
well all of us know the effect that 
geometric increases of professional liabil- 
ity insurance premiums has had on law 
office economics! 

Your Florida Bar leadership is not 
insensitive to the needs of its 40,000 mem- 
bers. For 18 months we have been work- 
ing diligently to provide an alternative 
that would give you, the Bar membership, 
some dependability, responsibility, and 
stability of insurance premiums. Consid- 
eration also had to be given to our ethical 
requirement to provide service to the 
public which should not be compromised 
by pressure on lawyers to meet high pre- 
mium costs. We now believe The Florida 
Bar—you its members—can provide that 
needed relief. 

Exhaustive investigation and consulta- 
tion with experts in the insurance field 
have led to the strong recommendation 
that The Florida Bar have its own captive 
insurance company. This certainly is not 
a novel approach because many of our 
fellow state bars have organized their 
own captive companies. In fact, the State 
Bar of Texas, which is closest to our 
numbers, has its own insurance exchange 
which insures nearly 16,000 members. 

Why a captive insurance company? The 
captive simply is an insurance company 
funded by the insurers and administered 
by members of the profession. An insur- 
ance company controlled by the legal 
profession would be more responsive to 
the needs of Florida lawyers because the 
anticipated board of directors would be 


lawyers attuned to the daily needs of 
legal professionals. The captive company 
would be able to balance practical busi- 
ness interests with the need to provide 
legal service to the public. Unlike the 
commercial insurance market, a captive 
would always be available to provide 
coverage consistent with sound under- 
writing guidelines. A properly capitalized 
insurance company would be operated 
so as to have relatively consistent rates 
regardless of what the cycles of the com- 
mercial market might be. 

The captive would be your insurance 
company, providing dependability in the 
marketplace. The captive company would 
have direct input from members of the 
legal profession and consideration could 
be given to their needs. A lawyer in 
Florida could be sure that his or her 
voice would be heard through participa- 
tion in the Bar-related insurance com- 
pany. 

We, as a profession, have a special 
responsibility to the public to ensure that 
all areas of legal practice, regardless of 
geographical location or specialty, would 
be able to afford coverage. 

Hopefully, a captive insurance com- 
pany under the control of lawyers would 
never allow a lawyer to be required to 
tell a client “I can’t help you” because 
of the high costs of insurance premiums 
or‘the unavailability of coverage. 

Recent experience with professional 
liability coverage in Florida has shown 


that premiums have increased from 700 


percent to 1,000 percent for certain types 
of practice. And as best can be deter- 
mined, the major commercial insurers 
are showing no signs of stabilizing or 
reducing the insurance premiums. Al- 
though it is hopeful that the insurance 
premiums will not escalate at the rate 
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they have in the past, it is anticipated 
that the rates will continue to go up 
unless there is stabilization in the market. 
Your captive insurance company can pro- 
vide that stabilization. 

The formation of the captive insurance 
company is now in process. But it will 
only exist by your participation. The advan- 
tages of the captive approach not only 
include availability but also competitive 
rates as the policyholders’ rates would 
not include commissions. A captive insur- 
ance company would be sensitive to the 
lawyers’ needs regarding the handling of 
claims. Also, your captive would have 
the incentive and desire to improve risk 
management functions through your par- 
ticipation as a policyholder. 

So far, the response from the members 
of The Florida Bar to surveys and volun- 
tary contributions has been most gratify- 
ing. In a short period of time, The Florida 
Bar was able to raise, on a voluntary 
basis, approximately $260,000 which is 
being used toward the costs of formation 
of the captive. The money raised was 
from the response of more than 3,450 
lawyers. An additional 1,400 lawyers 
indicated an interest in being insured by 
the captive company. 

Many other states have formed their 
own bar association captive insurance 
companies, and there is no doubt it is 
working well for them. Our captive can 
only work by your participation and long- 
term commitment. 

The McNeary Insurance Consulting Ser- 
vice of Charlotte, North Carolina, con- 
ducted a feasibility study of a bar-related 
lawyers’ professional liability insurance 
company for The Florida Bar. Their con- 
clusion: it can be done. The Board of 
Governors’ consensus: it should be done. 
And now it is up to you to decide. BJ 
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T’S AJUNGLE 
OUT THERE... 


..in the land of commercial public information. 
Finding and filing corporate information often 
feels like you're walking in circles, retracing steps, 
lost in a jungle. And, if you’re not careful, the over 
burdened Uniform Commercial Code system can 
act just like quicksand and create serious problems 
just as fast. 

What can you do to avoid dangers like these? 
Call us. We're Infosearch. We’ve been leading legal 
and financial professionals out of the information 


jungle for over twenty years. All our UCC and 
corporate search and filing services are specially 
designed to offer our clients greater security and to 
make their jobs a lot easier too. 

You can obtain a free copy of our informative 
booklet entitled “A Practical Guide to Public 
Information,” by calling 800-654-3082. Or if you 
prefer, simply write the word “jungle” on your 
business card and send it to us, attention 
Kendra Howard, today. 


® 
iff Infosearch, Inc. 


110 North Magnolia Street 
Tallahassee, FL 32301 
1-800-654-3082 
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1987-88 Budget 


Expenses, income, ending fund bal- 
ance, beginning fund balance, staff alloca- 
tion, overhead, operating reserve, new 
program reserve, depreciation account, 
etc., are terms which become quite com- 
monplace to The Florida Bar staff during 
this time of the year. We are in the 
midst of preparing a budget of some 
$10 million for the year 1987-88. The 
process actually began last September and 
will culminate with a final vote by the 
Board of Governors in May of this year. 
In between, hundreds of hours of staff 
time, as well as the time of the members 
of the Budget Committee and the Board 
of Governors, will be focused on prepar- 
ing a reasonable budget for next year. 

The process. begins with the staff prepar- 
ing a tentative budget. The budget is 
based upon continuing the existing pro- 
grams of the Bar with expansion in those 
areas that are necessary. There are actu- 
ally two sets of recommendations. One 
is for a continuation budget and one is 
for funds that are needed for new pro- 
grams or for expansion of programs. 
These are set out separately in order that 
a better and more informed decision can 
be made about the growth of the pro- 
gram. 

After the initial budget is assembled, 
the Budget Committee, which consists 
of nine persons on staggered terms, will 
consider the recommendations.. Budget 
Committee members serve for three-year 
terms, and three are appointed each year 
by the president-elect. The president-elect 
also appoints a chairman-elect of the 
Budget Committee. A schedule of budget 

"meetings is decided upon and notice is 
provided in The Florida Bar News. Under 
the recently enacted Rules Regulating The 
Florida Bar, there is a required public 
hearing in each of the geographic areas 
of the district courts of appeal. These 


Executive Directions 


hearings were noticed at the beginning 
of the year. If no one wishes to be heard 
at a public hearing, the meeting can be 
canceled. 

*. The Budget Committee will spend 
approximately five days over a number 
of months working with the individual 


- departments of the Bar on their respective 
_ budgets. The committee then considers 


all recommendations with input from the 


It was decided that 
there must be a careful 
analysis of how we are 


_ spending our dues money 


before any request for 
a dues increase is 
considered 


individual committee members who review 
the department budgets. The committee 
presents a tentative budget to the Board 
of Governors in March of each year. 
After the Board of Governors considers 
this tentative budget, it is published in 
the Bar News in order that comments 
from the general membership can be 
received before the final vote in May. 
After adoption, it is forwarded to the 
Supreme Court. 

In preparing for this year’s budget, 
staff prepared a five-year budget pro- 
jection based upon a rate of growth con- 
sistent with growth over the last three 


years. The rate of growth predicted that . 
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by John F. Harkness, Jr., Executive Director 


there may be a need for a dues increase 
in the year 1988-89. Even though there 
has not been a dues increase since 1982, 
we all know there has been an increase 
in the cost of producing services. It was 
decided that there must be a careful 
analysis of how we are spending our dues 
money before any request for a dues 
increase is considered. 

An Oversight Committee, chaired by 


-D. Culver “Skip” Smith of West Palm 


Beach, was created in order to examine 
all programs and activities of The Florida 
Bar. The ultimate goal of this committee 
is to make a list of recommendations 
for Board of Governors consideration as 
to what the priorities of the Bar should 
be and an analysis of the cost effectiveness 
of the program. Bearing in mind that 
The Florida Bar cannot be all things 
to all people and that it must concentrate 
on those areas most important to the 
Bar and the public, the Board of Gov- 
ernors believes this list of priorities will 
be a guideline for the 1990's. 

The Oversight: Committee is now 
eliciting information from every section 
and committee of the Bar. The intent 
is to have some preliminary information 
ready for a July meeting of the Board 
of Governors. The Board will review the 
report in detail and begin discussing pri- 
orities of the Bar’s programs and their 
cost effectiveness. These decisions will then 
be forwarded to the Budget Committee 
and other Bar groups for implementation. 

It is anticipated that, through the work 
of the Budget Committee and the Over- 
sight Committee, a responsive and respon- 
sible budget will be presented to the Board 
for final consideration in May. It is also 
understood that the findings of this Over- 
sight Committee will direct the: Bar in 
the future and affect the future budgets 
of the Bar. BJ 
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Merging Firms 
Increases Capacity 
Serve 


by Joel A. Rose 


growing number of law firms 

of all sizes and types are con- 

idering merging with or 

acquiring other law firms in order to 

increase opportunities for retaining exist- 

ing clients and to enhance their capacity 

to serve larger and more prestigious 
clients. 

One of the principal reasons for the firm 
to merge is the desire to adequately serve 
its present client base. The firm may recog- 
nize gaps or weaknesses in certain practice 
areas which may have become increasingly 
important in the present or desired market. 
Furthermore, the firm may be aware that 
to continue providing timely and cost effec- 
tive legal services for its growth oriented 
clients, it must be willing and able to 
broaden its geographic area. 


Many firms seek the merger route as 
a method of correcting structural imbal- 
ances that may occur following the depar- 
ture of partners, or to improve the partner- 
associate mix and the experience level 
of lawyers who will be providing the 
firm with professional service and eco- 
nomic advantage. Inherent in the reasons 
for merging with another firm are the 
synergistic benefits that provide a team 
structure which will enhance individual 
effort and stature, and firm and personal 
economics. 

Identifying and finding a merger part- 
ner is often difficult. The larger the met- 
ropolitan area in which a firm is located, 
the more difficult the task of approaching 
prospective merger partners. Even when 
candidate firms appear attractive, initiat- 


ing and completing the merger process 
may be a traumatic experience. 


Merger Talks 

The problems that may be encountered 
when establishing a new organization are 
infinitely more complex than the prob- 
lems facing a sole practitioner or a smaller 
firm in bringing on one other member. 

When merger talks between law firms 
develop into a genuine interest, full and 
complete disclosure of information at any 
early date becomes essential. Both firms 
quickly come to the point where they 
are able to make intelligent determina- 
tions on the basis of factual data. Not 
only will these facts be of importance 
during the initial stages, but they will 
also be of later value in making the 
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resulting organization more successful. 

The type of factual material that should 
be disclosed at the onset may include 
records reflecting the volume of activity 
such as fee-producing time and nonfee 
producing time spent by the lawyers of 
each organization. Data or information 
on sources of business including retainer 
clients, production of individual lawyers 
and business that is generated by virtue 
of the reputation of the firms involved 
are also important. Other material to 
be gathered might include a comparison 
of lease arrangements, their terms, dura- 
tion, space and costs, signatories, etc. 

Personnel information such as organiza- 
tional listings of partners, associates, 
paralegals and various administrative per- 
sonnel are also required. Any arrange- 
ments and/or agreements among the 
members of either firm should be re- 
viewed. 

Financial statements including income 
produced by all lawyers and the gross 
income and expenses of the firms over 
a period of years should be analyzed. 
The income from fields of law over a 
period of years should be reviewed. The 
ages of lawyers and key administrative 
personnel are important. 


Important Considerations 

The personal and professional objec- 
tives, and philosophies of operation and 
economic goals of partners in both firms 
are important considerations. In the pro- 
cess of determining the feasibility of a 
merger, partners’ opinions and objectives 
may shift substantially. When key part- 
ners in one or both firms support the 
merger at an early stage, apprehensive 
members of either firm can be persuaded 
to lend their enthusiastic support. It is 
important to evaluate what is immutable, 


what can be fused, and what can be 
modified or changed at an early stage 
during negotiations. 

If it appears as though a merger 
between two firms is imminent, but minor 
issues are obstacles to achieving this end, 
it is recommended that the firms continue 
their negotiations and not attempt to 
resolve these issues immediately. It may 
be advisable to adjourn and reschedule 
a meeting for a later date in order to 
address selected issues. At that time part- 


The successful merger of 
two firms calls for 
qualities of diplomacy, 
statesmanship and 
leadership of a very 
high order 


ners will have had the opportunity to 
re-think their position and perhaps modify 
their ideas on the disputed issues. 

Most individual lawyers value their 
firm’s unique “culture.” In the course 
of merging, the members of the original 
firm(s) are faced with absorbing one 
another’s varied traditions at relatively 
short notice. The potential for a success- 
ful merger will be greatly increased if 
mutual respect is developed at a very 
early stage. What may appear as undue 
conservatism or unnecessary aggressive- 
ness in one firm may be balanced by 
lack of capability or experience in the 
other, and counterbalanced by an exist- 
ing need for that specific quality. 


The successful merger of two firms 
calls for qualities of diplomacy, states- 
manship and leadership of a very high 
order. The areas that must be dealt with 
include selection of the firm name, dis- 
cussion of the amount of retirement or 
disability benefits for partners, and 
determining the organizational require- 
ments for overall firm governance, day-to- 
day administration and managing or coor- 
dinating specialized practice areas. 

As the partners assume diplomacy and 
tact in dealing with major and minor 
issues at an early stage, they lead the 
way for others to exercise similar diplo- 
macy where resolution of problems 
becomes essential. 

Any proposed merger requires that very 
specific information on the capital inter- 
ests of each partner is made available. 
Many merged firms set a requirement 
for a relatively small dollar value for 
the cash capital interest of each partner. 

The obligations of the firms in the 
event of partner withdrawal, death or 
retirement of lawyers and other long-term 
employees must be specific, as well as 
explicitly state what the interest of part- 
ners may be in the case of liquidation. 
The firms also have a legitimate concern 
for ownership of the files. Some firms 
have little or no idea of the value of 
work in process, or inventory of wills. 
A properly designed management informa- 
tion system will be of immense benefit 
in estimating the value of a practice. 

Client and firm accounting procedures 
are another area requiring study. The 
analysis of income statements and firm 
liabilities and assets, as shown on balance 
sheets, may disclose financial obligations 
that « firm has incurred which could 
be important considerations for the indi- 
vidually liable partners. These may be 
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in the form of bank loans, accounts pay- 
able, personal liability for leases and 
commitments to retired personnel. In 
some cases, the more senior attorneys 
may wish to be excluded from being 
signatories on some of these obligations. 


Organization 

Discussions concerning the adminis- 
trative and legal organization are neces- 
sary. The administrative organization 
would include the individuals who are 
to make judgments on the basis of figures 
obtained on the economic performance 
of lawyers, and how and over what period 
of time these figures should be accumu- 
lated and analyzed before judgments are 
made. Additionally, the older partners 
might be particularly concerned about 
the obligation due them in case of disabil- 
ity or death, although these same benefits 
may well be paid on behalf of less senior 
attorneys. Furthermore, the partners 
would be concerned with how much draw 
each would receive throughout the course 
of the year, and how and when this 
would be distributed. 


Work distribution and uniform systems 
need to be organized so that the firms can 
operate most effectively and with efficient 
methods. The arrangement of practice 
areas needs to be discussed and perhaps 
grouped under the kind of leadership 
most able to succeed. The general methods 
for handling matters, time and money 
systems, and bookkeeping arrangements 
must also be determined. 

Specialization concepts which would 
lead to uniform methods for corporate, 
wills, estate planning and probate, real 
estate, litigation or other practice areas 
can be developed. New methods such 
as automated processing of data or doc- 
uments can be discussed, and at times 
may be rapidly implemented. In other 
cases these discussions can be tabled for 
later consideration after higher priority 
items are accomplished. 

To determine space requirements, it 
is necessary to predict the size and shape 
of the organization as it will be after 
the merger and for the foreseeable medium- 
range future. The centralization of facil- 
ities and the integration and location of 


files are important problems, as well as 
case control and bookkeeping and billing 
methods. 

Retainer arrangements and billing 
policies have to be reviewed as individuals 
move in to help in various areas of the 
work of the enlarged firm. The policy 
on acceptance of clients and types of 
cases must be understood by all lawyers. 

The area of file control and file system 
has to be set up in relation to methods 
for handling correspondence, records of 
new matters as they enter the firm, file 
closing procedures, billing procedures and 
internal arrangements of files. Such mat- 
ters need to be handled with reasonable 
uniiormity by all members of the enlarged 
organization. 

Management information reporting for 
the firm should also be set forth, so 
that the partners and others, who will 
be administering the fiscal and economic 
aspects, will have the information to use 
for day-to-day decisionmaking after the 
enlarged firm takes motion on its own. 
These data have to be available, so that 
partners can make their own judgments 
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on their performance and that of the 
firm, and so that associates can be 
informed of such data as is pertinent 
to their areas of endeavor. 

Other areas may also present problems. 
The expense allowances, and the basis 
for these allowances, is. a question that 
will come up sooner or later. Should 
the firm permit all lawyers to have some 
expense allowance? Should the firm help 
the associate, who has few personal funds 
available, to represent the firm in the 
manner in which the firm had become 
accustomed? Should expenses be pro- 
vided as incurred? Are expenses for clients 
being reimbursed and properly recorded 
by the lawyers? Should a lawyer be per- 
mitted to belong to a number of clubs? 

How should automobile expense be 
handled? Any system that is used for 
expense allowances should be applied with 
rationale and equity, but not necessarily 
equality. 

Attention has to be given to salary 
administration and personnel policies as 
an organization-wide program. What are 
the bookkeepers being paid? The secre- 
taries? The file room personnel? What 


positions might be merged and what new 
positions might be created during the 
course of the merger? 

What vacation benefits are permitted 
and what holidays are provided? These 
policies and procedures have to be exam- 
ined not only for the nonlawyer personnel 
but for the partners and associates. 

It is possible at a relatively early stage 
to develop information on the organiza- 
tional and economic strengths and weak- 
nesses of two firms. A pro forma picture 
of the combined organization can be pro- 
jected. 

Needless to say, as soon as it becomes 
apparent that the merger will take place, 
communication to all members of the 
organizations concerned should be made 
on a continuing basis. All have a need 
to know of either major or lesser deci- 
sions, and should be kept informed. Such 
actions as those concerned with space, 
equipment, systems, organization, com- 
mittees, file control and many others are 
of interest to almost all members of the 
enlarged organization. ~° 

No one should leave or become emotion- 
ally upset because of unfounded rumors. 
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Lawyers and nonlawyers can unwarrant- 
edly assume that the purpose of the 
merger is to consolidate positions or elim- 
inate “deadwood” which will result in 
the discharge of certain persons. 

There generally will be personnel gains, 
and gains by consolidation of libraries, 
in the efficiency of bookkeeping, billings, 
and more effectiveness in the operations 
of the specialized areas of law in which 
the firm will be engaged. 

However, this can usually be done with- 
out disrupting the personnel relationships 
in the organizations which made each 
a functioning entity for so many years. 
Generally, a growth probability is part 
of the merger/ acquisition and experienced 
personnel are needed to handle the ener- 
gized organization. 

If possible, the organization, forms 
and systems should be provided in manual 
form. They can then be readily reviewed 
by members of the enlarged organization 
and will be available for new members 
who will come into the merged firm. 

All of this process does take time. 
The ordering of special equipment, the 
construction of appropriate quarters, the 
design and purchase of necessary forms, 
stationery and announcements, the draft- 
ing of new agreements and the problem 
of client notification and notice to mem- 
bers of the bar need a carefully worked 
out timetable. 

A merger of some well-established 
forces can be accomplished within three 
to six months. Some may be planned 
over a longer period and most find that 
many aspects of the merger take place 
gradually during the period designated. 

The benefits from a well-conceived 
merger can often be apparent even before 
the physical merger is consummated. 
Again, for an increasing number of firms, 
this may be the only way to accomplish 
rapidly, or at all, their professional and 
organizational goals and their desired con- 
tinuity of existence. BJ 


Joel A. Rose is a senior vice pres- 
ident of Daniel J. Cantor & Com- 
pany, Inc., a legal management 
consulting firm, with headquarters 
in Philadelphia, Pennsylvania. 

This article originally appeared in 
the New York Law Journal. 
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How Improve 


Small Firm 


Economic Performance 


oping with decreasing prof- 

it margins and increasing com- 

petitive pressures are major 
concerns for many law firms. 

That small firms are being forced out 
of business or to merge with other, larger 
firms is no longer a mere fantasy — it 
is a possibility which almost every small 
firm will have to consider in the coming 
years. 

Two major trends affect private law 
practice today. First, firms of all types 
are suffering from a squeeze on profits 
because overhead expenses for support 
staff, space, equipment, libraries and other 
items are increasing at a somewhat greater 
rate than fee receipts. Second, associate 
compensation is increasing in relation to 


by Paul D. Roy, CMC 


compensation of partners and share- 
holders, causing a further decline in the 
profitability of a law firm to its owners. 

In the legal services marketplace, the 
development of a more mature practice 
environment has made competition for 
business more intense. For small firms, 
the added pressures include the following: 

@ Every year there are more lawyers 
entering the profession than there are 
jobs available. Many are starting their 
own small firm practices. 

@ There are more lawyers in private 
firms than there once were — 37 percent 
in private practice in 1985 as compared 
to 30 percent in 1960. Through mergers, 
acquisitions and internal growth, firms 
are getting larger. Because larger firms 


are experiencing intense competition from 
their peers and have the resources to 
manage and market themselves aggres- 
sively, they are expanding into geographic 
locations and areas of practice which have 
historically been handled by the smaller 
firms. In addition, large legal clinics are 
aggressively marketing for and getting 
the “retail” legal work. In the next decade 
the legal profession may see the entry 
of major retailers into this practice area. 

®@ Clients of small firms are getting 
more sophisticated about their use of 
lawyers because they are getting more 
information from advertising and other 
marketing efforts by firms and from 
dissemination of public information from 
bar associations. 
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The small firm that-is effectively man- 
aged and correctly positioned in light 
of these trends has the advantage. This 
article will advise small firms on how 
to deal effectively with these adverse 
economic and market trends. 


Effective Short- and Long-Term 
‘Planning and Monitoring Techniques 
Prepare estimated fee.revenue budgets 
as well as expense budgets for the year 
and monitor your firm’s performance 
against budget expectations. For the long 
term, analyze your firm’s existing strengths 
and weaknesses and have all the partners 
or shareholders determine the future 
direction of the firm. Without developing 
this long-term sense of position and future 
direction, appropriate changes cannot be 
properly conceived and implemented. 


Effective Management 


Effective management takes coopera- 
tion and teamwork. Unfortunately, many 
law firm partners and shareholders are 
not used to thinking as “team players.” 
Yet this kind of thinking has to occur 
for a small firm to be managed properly. 
In addition, the partners/managers in 
small firms have to be allowed to do 
their jobs by other partners. Indeed, they 
should be supported and encouraged every 
day. 


Critical Profitability Factors 

As pointed out by David Maister in 
an article in the July/August 1984 issue 
of The American Lawyer, there are five 
key profitability factors in law firms: lever- 
age — the ratio of paralegals and associ- 
ates to owners; average hourly rates (this 
does not presume that all firms should 
charge for all services on the basis of 


time — see later. comments); average 
annual billable hours of professionals and 
paraprofessionals; the realization factor 
— the relationship between the value of 
time as it is recorded and the value of 
time as it is actually paid for by clients; 
and margin — law firm gross receipts 
minus overhead expenses, including asso- 
ciate compensation, the difference between 


Remember, clients, 
particularly clients of 
smaller firms, are not 

always capable of judging 
the quality of legal work 
they are getting, but they 
are fully capable of 
judging how effectively 
the service was rendered 


these two figures being net income for 
distribution to partners. 

Decide how you are going to improve 
your firm’s economic performance and 
then make the needed changes. The previ- 
ous five factors apply with varying degrees 
based on the individual situation of each 
small law firm. 

An effectively managed and marketed 


firm can capitalize on leverage potential © 


through expanding its associate and 
paralegal staff. Very few firms have 
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demonstrated the consistent ability to do 


‘this profitably over the long term. 


Hourly rates can be increased, espe- 
cially for more senior attorneys. This is 
the one area in which small firms tend 
to be too conservative as a group. Also, 
-when. considering rate increases, think 
about alternative means of pricing, such 
as flat fees, fee ranges depending upon 
outcome, contingency fees, and percent- 
age fees based on the value of the trans- 
action. Such alternative methods, if 
consistent with clients’ perceptions of the 
value of services provided, can be accepted 


by clients. 


Many firms are simply working harder 
or are getting their lawyers to do a better 
job of recording their time. 

Improving “realization” is one effort 
that can benefit almost any firm. By improv- 
ing the quality of initial communications 
with clients at the outset of cases, by 
communicating more consistently with 


clients while matters are being handled, 


by being prompt with billings, by ex- 
plaining services rendered more comple- 
tely in billing statements, and by estab- 
lishing standardized and more aggressive 
collection procedures, small firms can 
reduce write-offs of lawyers’ and parale- 
gals’ time and reduce the frequency of 
client billing problems. 

Small firm overhead expenses for 
paralegal and secretarial staff, space, equip- 
ment, library materials and other items 
are, on the whole, relatively fixed. For 
1985, two- to eight-lawyer firms partici- 
pating in The Altman & Weil Survey 
of Law Firm Economics reported average 
per lawyer overhead expenses in these 
categories of $59,608. However, effective 
utilization of support staff and capital 
assets can result in increased productivity 
of lawyers and paralegals, resulting in 
a positive adjustment in margin. Consider 
the following: 

@ If appropriate for your practice, 
ensure charging for time or services by 
clerical and paraprofessional staff, e.g., 
paralegal, keeping clients’ records, word 
processing, information review and anal- 
ysis, messenger, etc. 

@ Increase productivity of support staff, 


- as feasible, through development of spe- 


cialized positions, such as administrative 
secretary, word processing operator, 
docket clerk, file clerk, etc. 

@ Improve space utilization through a 
more efficient overall plan, focusing on 
smaller individual offices for lawyers, “dress- 
ing up” client areas only, and centralizing 
library books and client files to reduce 


overall space needs. 

@ Manage reference material to avoid 
excess. 

© Acquire and use sophisticated equip- 
ment consistent with your firm’s needs, 
to increase lawyer and staff productivity. 
More firms are tying diverse computers 
together through networking to reduce 
reliance on paper and people for transmit- 
tal of messages, mail and legal documents. 
More lawyers are obtaining their own 
terminals for word processing, document 
assembly, work product retrieval, litiga- 
tion support, case management, and 
spreadsheet analysis. 

Incorporate marketing techniques to 
improve existing client relationships. In 
addition to providing top-quality legal 
work, respond promptly to clients’ needs. 
Also, pay attention to what clients look 
for in lawyers, particularly lawyers in 
small firms. Generally, clients want to 
work with lawyers who are available to 
do the work and who are affable. In 
other words, most clients are looking 
for a good working rapport. Ignore this 
advice at your peril. Remember, clients, 
particularly clients of smaller firms, are 
not always capable of judging the quality 
of legal work they are getting, but they 
are fully capable of judging how effectively 
the service was rendered. 

Strive to develop more new business, 
from existing clients as well as from 
potential new clients. This can be accom- 
plished through continued development 
of an appropriate public image for your 
firm. In addition, a small firm’s lawyer 
should always show interest in any 
potential new business, either from an 
existing client or from a potential client. 
In today’s more competitive environment, 
in which clients are often selecting from 
service proposals provided by several 
firms, showing this interest is crucial. 

Make the sacrifice required for effective 
marketing and management. In any law 
firm, taking these steps will initially require 
commitment of firm funds as well as 
substantial amounts of lawyer and staff 
time. For marketing alone, a small firm’s 
expenses for marketing activities tend to 
be relatively insignificant, only about one 
percent of annual gross fee receipts, accord- 
ing to surveys conducted in 1983 and 
1985 by Altman & Weil, Inc. Perhaps 
the more significant cost factor is devotion 
of lawyer time, on which there are no 
reliable statistics available. However, this 
sacrifice must be made by small firms 
if they are to survive. 

Establish organization and systems. To 


be profitable, a small firm must be well 
organized. This can be accomplished 
through delegation of tasks to the lowest 
competent levels, i.e., to associates, 
paralegals and support staff through appro- 
priate assignment of management and mar- 
keting authorities and responsibilities to 
particular individuals in the firm, and 
through use of appropriate management 
information and tracking systems. For 
instance, many firms are requiring law- 
yers at file opening to ask the client 
how he was referred to the firm. Having 
this information is essential to gaining 
an understanding of the success of any 
firm’s marketing efforts. 

Be prepared to specialize by area of 
law or client group. Increasingly complex 
laws and regulations, continued changes 
in them, and achievement of practice 
efficiencies by more and more large and 
small firms are all signs that no law firm 
—particularly a small one — can afford 
to be “all things to all people.” Accord- 
ingly, develop a firm-wide sense of the 
types of work your firm should and should 
not do. Development of this knowledge 


should be based on a full understanding 
of the present and future needs of your 
firm’s clients. 

Develop a team orientation. Some firms 
tend to operate as “confederations.” In 
such firms, lawyers practice independently 
and often treat themselves as separate 
profit centers within the same firm. But 
the need for specialization and the need 
for “sacrifice for the common good” for 
effective management and marketing point 
out that the confederation approach will 
no longer work. 

Believe it can happen. Through appro- 
priate implementation of these steps, a 
small firm can improve significantly its 
quality of law practice, its profitability 
and its quality of life. BJ 


The author is a certified manage- 
ment consultant with Altman & Weil, 
Inc., Ardmore, Pennsylvania, a firm 
providing a full range of management 
consulting services to the legal 
profession. 
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Selecting Successful 
Office 


by Joel A. Rose 


uestion: Which position in 
a law office is susceptible 
to as much criticism and turn- 
over as a coach in the National 
Football League? 

Answer: A newly-employed office 
administrator. 

The following article discusses some 
of the factors which can contribute to 
this problem and offers suggestions to 
reduce the trauma which is certain to 
accompany this unfortunate experience. 

Partners and office managers in most 
middle to larger sized law firms can recite 
the generally accepted litany of reasons 
why a firm should employ an office man- 
ager. Furthermore, most partners and 
office managers can identify the strengths 
and weaknesses of the organizational struc- 
ture that work toward enhancing the con- 
tribution of employed administrators. 

As a general rule, the feelings, impres- 


sions and difficulties experienced by attor- 
neys and administrators are surprisingly 
similar whether the firm is located in 
New York City, Miami, Philadelphia, 
Washington, or Los Angeles. Obviously, 
the specific types of problems vary with 
the size of the firm, nature of the practice, 
etc. However, many of the same general 
organizational problems plague almost 
every relationship between a law firm 
and its administrator. 

Most firms recite the same factors for 
employing an office manager or a replace- 
ment — to free the partners to practice 
law, to implement the day-to-day admin- 
istrative policies; to assist in developing 
firm policy; to improve operations; to 
manage overhead; and to contribute to 
retained income. 

Why then, do so many firms experience 
difficulty in implementing their ambitious 
plans? This is a key question and the 


answer lies within an equation consisting 
of the personalities in the firm, the will- 
ingness of the partners to make the con- 
cept work, and the ability of the ad- 
ministrator to relate to the firm through 
its lawyer and administrative personnel. 


Overall Responsibility 

The administrator usually has overall 
responsibility for implementing the day- 
to-day administrative, personnel and fiscal 
functions as agreed upon with the firm’s 
lawyer management. The authority and 
responsibilities of the administrator may 
be classified into broad areas of work, 
namely: (1) overseeing the operations of 
nonlegal personnel and their support of 
the lawyer service; (2) financial manage- 
ment; (3) personnel administration; and 
(4) general administration. 

One basic factor leading to an admin- 
istrator’s success concerns the firm’s read- 
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iness to accept the concept of an ad- 
ministrator — both organizationally and 
psychologically. Typically, when partners 
consider employing an office administra- 
tor, almost everyone verbalizes the bene- 
fits to be derived from someone who 
will function in this capacity. However, 
the question that oftentimes remains 
unanswered is whether the attorneys are 
willing to share their individual and com- 
bined authority and management prerog- 
ative with “an outsider,” who is oftentimes 
not even an authority. 

A firm should consider employing a 
full-time office manager when it ap- 
proaches approximately 10 attorneys and 
an equal number of nonlawyer personnel. 
Up to this point, it is conceivable that 
a senior secretary can double as an office 
manager. However, once the suggested 
number is reached, the complexities and 
administrative problems appear to be too 
difficult for the secretary to cope with, 
and at the same time serve an assigned 
attorney. 


Double-Duty Approach 
In some firms a partner serves as office 


manager in addition to handling a full 
client workload. While a firm is small, 
it is conceivable that the partner can 
adequately manage his double-duty. How- 
ever, as the firm increases in size, the 
attorney/ manager is frequently unable to 
handle client workload and control admin- 
istrative activities in the desired manner. 

Another basic factor directly related 
to an administrator’s success or failure 
is the willingness of the partners to agree 
on firm policy. I am familiar with firms 
in New York City whose partners have 
indicated, “Yes, we are interested in having 
an office administrator; however, we are 
somewhat apprehensive that this individ- 
ual is going to systematize us to a point 
where the creativity of our attorneys will 
be thwarted.” It is not unusual for an 
attorney to say, “Well, I think that an 
office manager would be a wonderful 
idea for this firm . . . my partners and 
their secretaries really need some admin- 
istration.” However, when it comes down 
to whether this individual would be will- 
ing to live under a set of policies, 
implemented by a third party, things tend 
to become a bit more intense. 
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Another important factor directly 
related to an administrator’s success is 
the willingness of partners to support 
the administrator in implementing firm 
policy. Are the partners willing to stand 
behind the administrator’s decisions? Gen- 
erally, during any confrontation between 
a partner and an administrator, the 
administrator cannot win. A partner may 
be persuaded to “give in on an issue”; 
however, without the backing of a manag- 
ing partner or members of an executive 
committee, the tenure of an office ad- 
ministrator is limited. 


Agreement Required 

Prior to embarking on a search for 
an administrator, the duties, authority 
and reporting relationship of the admin- 
istrator must be agreed upon. Once the 
partners agree on the administrator’s role 
and reporting relationship, they must next 
decide what type of person the firm should 
recruit. Some firms experience adminis- 
trative difficulties by attempting to pat- 
tern themselves after neighboring firms 
that are inherently different. It is essential 
for the firm to review the style of the 
office in terms of initial and long-term 
expectations prior to selecting an ad- 
ministrator. Much of this depends on 
the personality of the office, the individ- 
ual partners, the management structure, 
etc. 


What works well for one firm can fail 
miserably in another. Some firms seek 
out retired military personnel, while others 
frown on this prospect. Some firms feel 
it is important for the administrator to 
be an attorney in order to understand 
and relate to the members of the firm. 
Other firms could care less whether the 
administrator has a legal degree, as long 
as the job gets done. 


To a firm in Manhattan last year, it 
became apparent that during its first quar- 
ter the five-member administrative com- 
mittee had devoted a little over $78,000 
in potentially billable time to adminis- 
trative matters (including the day-to-day 
administration of the office). Only after 
expressing the time of partner involve- 
ment with the administrative function in 
terms of dollars did the costliness of firm 
management become apparent. In such 
cases, one must also determine whether 
the firm is receiving equal value in rela- 
tion to dollars expended for firm manage- 
ment. 


More frequently, attorneys may not 
have the time or inclination to handle 


; 
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many of the day-to-day administrative 
problems. These firms often refer to their 
management philosophy as being “crisis- 
oriented.” This is simply a convenient 
way of saying, “We really don’t have 
set policies and deal with particular prob- 
lems on an ad hoc basis.” Firms that 
adhere to this management philosophy 
are not in control of their destiny. They 
are oftentimes backed into a corner and 
make decisions solely on the basis of 
the problem at hand. While expediency 


should identify the level of authority to 
equal the level of responsibility for 
implementing the day-to-day policies as 
agreed upon with the firm’s lawyer man- 
agement for: (1) overseeing the operations 
of all administrative and financial person- 
nel; (2) supervising the bookkeeping and 
accounting controls and management 
reporting procedures; (3) recommending 
and implementing automation; and (4) 
managing all of the firm’s administrative 
activities. 


The need for an administrator may become 
apparent as the firm increases in size and 
complexity, and as the attorneys see the need 
to conserve much more highly paid lawyer time 
which is increasingly devoted to administration 


is not to be discouraged, the firm that 
anticipates problems can resolve them 
prudently and systematically, with mini- 
mum dissension. 


Various Backgrounds 

Administrators for law firms come in 
various packages. The need for an ad- 
ministrator may become apparent as the 
firm increases in size and complexity, 
and as the attorneys see the need to 
conserve much more highly paid lawyer 
time which is increasingly devoted to admin- 
istration. 

Somewhat larger offices may frequently 
seek an administrator who may have a 
background in law office management. 
For the most part this individual is gen- 
erally not an attorney. There are some 
firms who feel that they can only accept 
a lawyer. This type of organization has 
to be prepared to have someone who 
is willing to devote in excess of $50,000 
in billable time to the post of adminis- 
trative partner. 

In addition to the amount of billable 
time that is lost, they have to consider 
the partner’s role and compensation, as 
well as the compensation of the person 
who will be functioning as an assistant 
to this administrative partner. In the very 
large firms the administrator is generally 
a nonlawyer professional supported by 
other staff and supervisory personnel. 

A position description for the ad- 
ministrator, prepared by the partners, 


Issue of Acceptance 

One of the major questions raised by 
both administrators and partners is how 
to improve the acceptance of the office 
administrator. In part, the answer depends 
on the manner in which the administrator 
comes in through the “back door,” so 
to speak. The likelihood of this individual 
ever having complete respect is question- 
able. But, if the administrator is given 
the full support of the members of the 
executive committee and managing part- 
ner, that administrator is placed in a 
more advantageous position. 

One of the problems that any new 
administrator has to overcome is gaining 
acceptance among the lawyer and non- 
lawyer personnel. One way to accomplish 
this is to have a reporting relationship 
that signifies the level of the position. 
For example, having the administrator 
report to the chairman of the executive 
committee is much different from having 
the individual report to the administrative 
committee (which then reports to the 
executive committee). 

This is a strong indicator of the level 
of respect and acceptance that the individ- 
ual will have. Another way is to have 
the administrator act as an administrative 
secretary at partnership meetings, or better 
yet, at the executive committee meetings, 
so that this individual is able to provide 
input from an administrative and financial 
perspective. This position will reinforce 
the level of respect that some attorneys 
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might not otherwise afford this individ- 
ual. 


expertise. These administrators display tees have to perform. Other items influ- 
their expertise through investing firm encing acceptance relate to the sense of 
There are some administrators who are money, arranging for lower interest rates, maturity in terms of personal relation- 
able to gain respect and acceptance by 
virtue of their administrative or financial 


negotiating with banks, or relieving key ships with members of the professional 
attorneys of routine chores their commit- and administrative staff, the ability tc 


hen you decide to hire a student as law clerk or 

associate trainee, how do you let students know you 
have an available position? Many lawyers rely on word of 
mouth; however, the best resource for filling your position 
may be located nearby—the closest law school placement 
office. Placement professionals are in constant contact with 
students and a large network of graduates and are thus 
able quickly and efficiently to assist employers and candidates 
in the hiring process. 

Currently, 178 law schools are ABA accredited and 
approved. To fill part-time law clerk positions during the 
school year, you may wish only to utilize law schools in 
your area. If you wish to hire a summer clerk or an 
associate and are planning to allow some time for a search, 
your contact with law schools can be broadened. 

Jot down what you feel are the criteria that will be 
most helpful in determining whether a candidate has the 
skills needed to accomplish the work involved in this 
position. Grades are only one of the relevant criteria. Other 
factors to consider are: abilities in courses related to your 
needs and those of the firm; a record that shows law school 
improvement; stability; special skills, such as computer 
research skills or foreign language proficiency; prior pro- 
fessional work experience; prior education useful to the 
firm’s specialties, such as engineering, nursing, insurance 
and graduate business training; and, finally, personality 
characteristics. 

Once you have decided which law school(s) to contact, 
the placement officer can assist in developing objectives for 
hiring a law clerk or new associate and in determining 
academic requirements, experience level, and the specific 
skills best suited to your needs. You or the placement office 
can then write a precise job description differentiating your 
law office from others with similar characteristics. 


Choices in the Application Process 

Services commonly provided by the placement office 
include posting the position notice for law students and 
sending notices to graduates or practicing attorneys in 
periodic mailings. 

Whether recruiting current students or alumni, some 
offices will contact candidates for you by telephone. If you 
have severe time constraints and can describe your needs 
with enough specificity, they can select candidates fairly in 
relation to the available pool. It is not sufficient to tell the 
placement office that you only want candidates within a 
particular academic range. Interested individuals can write 
to you directly enclosing a resume, transcript, and perhaps 
a writing sample, or the placement office can collect resumes 
and send them to you. If you decide to talk with only a 
few candidates, you may wish to invite them to your office. 


Getting the Word Out 


If there are more than a few, the placement office generally 
will schedule a day or half-day of interviews at the school. 

Alternatively, you may want to consider recruiting through 
a regional interviewing program which is commonly called 
a law school consortium. Arrangements can be made for 
the prospective employer to interview students from 
consortium member law schools in one location. This 
opportunity provides the small firm practitioner with a 
chance to make hiring needs known and to interview 
students from several law schools at one location during a 
one to two-day program. Some consortia are conducted 
over a weekend. The placement offices can provide you 
with more information on law school consortia. 


Other Resources in the Hiring Process 

Most ABA accredited law schools’ placement offices are 
members of the National Association for Law Placement 
(NALP). Established in 1971 as a nonprofit educational 
and professional association, NALP’s membership includes 
almost 900 legal employers and law school placement 
professionals. NALP provides numerous resources that can 
be useful in hiring new employees. The following publications 
may be ordered directly from the NALP Administrative 
Office, 440 First Street, N.W., Suite 302, Washington, D.C. 
20001. The Employer’s Guide to Law Schools, assists in 
evaluating resumes and covers admissions profiles, enrollment, 
academic programs, journals, grading systems, and academic 
awards of each law school, and all procedures relating to 
on-campus interviews. In addition, NALP offers a number 
of publications to members at a discount, including Your 
New Lawyer and Managing the Recruitment Process. The 
first is a guide to both lawyer recruiting and training 
published by the ABA Economics of Law Practice Section. 
The second is the standard text for employers who recruit 
regularly. 

The Lawful and Effective Interviewing Practices manual 
provides a description of common interviewing mistakes, 
suggestions on effective interviewing, and includes a discussion 
of current federal laws. 


—Provided by the National 
Association for Law Placement 
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present ideas and prepare reports to pro- 
vide detailed analyses of firm operations. 

In terms of reporting relationships, 
there should be at least one or more 
partners whom the administrator can use 
as a sounding board. Unless this personal 
and direct reporting relationship exists, 
the administrator may not be aware of 
problem areas until it is too late. Partners 
and administrator are urged to establish 
a closer working relationship (if one does 
not already exist). It is essential for an 
administrator to understand, and for the 


are achieved, the administrator’s total cash 
compensation (salary and bonus) may 
be based upon: 

1. An ad hoc salary and bonus system 
predicated upon the compensation level 
paid to administrators by comparable 
firms. 

2. A salary tied to the base salary of 
senior associates, or draws of newer or 
middle level partners (based upon the 
partners’ compensation levels) with no 
bonus arrangement. 

3. A salary tied to the base salary of 


An administrator should possess the sensitivity 
and ability to communicate with and for the 
partners, be a voice for the business side of the 
practice, and be capable of implementing the 
administrative policies of the firm 


partner to communicate, exactly what the 
firm desires based upon its immediate 
and long-term priorities and plans. The 
“expectation gap” between the anticipated 
and actual performance is worlds apart. 
Oftentimes the administrator has one 
thing in mind, and the firm has an alto- 
gether different concept. 


Cash Compensation 

Cash compensation should be directly 
related to the administrator’s responsibil- 
ity and the firm’s expectations. Goals 
or plateaus of achievement should be 
established for the administrator (similar 
to management by objectives), i.e., in 
the financial area, how has the presence 
of the administrator affected interest 
income; investments; collections of billed 
fees and costs; recapture of out-of-pocket 
costs through the introduction of cost 
recovery systems; reduction in unbilled 
time and costs; reduction in accounts 
receivable; reduction in lawyers’ time 
devoted to firm administration, etc. 

Assuming that these established goals 


senior associates or draws of newer or 
middle level partners (based upon the 
partners’ compensation levels) with an 
ad hoc bonus, based upon performance 
evaluation. 

4. A salary tied to the base salary of 
senior associates or draws of newer or 
middle level partners (based upon the 
partners’ compensation levels) with a 
bonus equal to that paid to the lawyer 
group to which the administrator’s salary 
has been related, based upon performance 
evaluation and the administrator’s ability 
to achieve the established goals. 

An administrator should possess the 
sensitivity and the ability to communicate 
with and for the partners, be a voice 
for the business side of the law practice, 
and be capable of implementing the admin- 
istrative policies of the firm. 

An administrator operating at a high 
level should have a beneficial impact on 
retained income, with related contribu- 
tions to increased gross income, improved 
cash flow, more effective utilization of 
personnel, space and equipment. BJ 


legal profession. 


Joel A. Rose is a certified manage- 
ment consultant and senior vice pres- 
ident of Cantor & Company, Inc., 
of Philadelphia, consultants to the 


This article originally appeared in 
the New York Law Journal. 


verdict 


The decision is unanimous. 
When it comes to the 
delicate handling of estate 
and trust administration, 
AmeriFirst Florida Trust 
Company is a winner. 

We make it a point to 
continue the personalized 
service that you worked 
so hard to establish with 
your clients. We'll even 
visit them at their home or 
business to provide every 
possible convenience. 

So, you can feel secure 
in the fact that your clients 
wont get lost in the shuffle 
and red tape of most giant 
financial institutions. 

What's more, our fees are 
surprisingly reasonable. 

For more information, 
call Dick Jackson at 
387-8490 in Dade County, 
or 1 (800) 432-4422. 


AMERIFIRST 


FLORIDA TRUST COMPANY 


A subsidiary of AmeriFirst Federal, 
one of Florida's largest financial institutions. 
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SAFE! SURE! 


THERE WHEN YOU NEED IT! 


It’s The C F System Of Corporate Protection — the professional 
statutory representation service preferred by counsel for over 


150,000 corporations. 


The CT System helps you guard against 
lost, mishandled or forgotten service of pro- 
cess. The C T System helps you plug up those 
gaps in coverage — an employee-agent'’s vaca- 
tion, illness, transfer, resignation, out-of-town 
business trip, etc. — which can result in delay- 
ing the timely handling of process. And most 
importantly, the C T System helps the corpo- 


ration avoid penalties (in some cases loss of 
licenses and right to use state courts) for failure 
to comply with state report, tax and other 
requirements. 


The CT System is triggered when you 
appoint C T as registered agent for your corpo- 
ration client in its domestic state and each for- 
eign state in which it is qualified to do business 
as a foreign corporation. Get complete, colorful 
details about how the C T System helps pro- 
tect corporations. Just give us a call and ask for 
our newest booklet, Professional C T Statu- 
tory Representation. Or send us the coupon. 


+ 
The CT System Of Corporate Protection is furnished 
only under the direction of each corporation’s own 
lawyer. For a no-obligation quotation and copy of our 
booklet, Professional C T Statutory Representation, 
just complete and mail us this coupon. 


FIRM 


ADDRESS 


CITY, STATE, ZIP 


CT CORPORATION SYSTEM 


8751 West Broward Blvd., Plantation, FL 33324 ¢ Tel: (305) 473-5503 
Outside Broward County: 1-800-432-3434 
2 Peachtree Street, N.W., Atlanta, GA 30383 « Tel: 1-800-241-5824 
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The Legal Secretary: 
Anachronism 
the Century? 


by Linda Iannelli 


raditionally, legal secretaries 

have been as intrinsic to law 

offices as lawyers themselves. 
Where would Perry Mason have been 
without Della Street? Loyal legal secretar- 
ies have willingly shouldered the paralegal, 
administrative, clerical and typing loads 
for lawyers to free them for billable client 
work. The perfect secretary has unfail- 
ingly: 

1. Screened and placed telephone 
calls; 

2. Arranged appointments, located wit- 
nesses, set up depositions and scheduled 
court hearings; 

3. Taken dictation and transcribed it; 

4. Typed, proofread and mailed cor- 


respondence; 

5. Typed, retyped, proofread, and cut- 
and-pasted wills, answers to interroga- 
tories, and motions to briefs, memoranda 
of law and bond offerings; 

6. Photocopied the correct number 
of copies and sent them with appropriate 
cover letters to the right recipient; 

7. Placed copies of all correspondence 
and typed documents in the correct files; 

8. Kept track of outside documents 
involved in litigation cases and indexed 
them for easier reference; 

9. Created and typed estate inventor- 
ies and followed up on all estate admin- 
istration details, such as balancing the 
checkbook and paying taxes on time; 


10. Typed all form documents for real 
estate transactions and assembled closing 
binders; 

11. Kept library supplements up to 
date; 

12. Kept a perfect calendar and tickler 
system, so the lawyer never missed a 
filing deadline or a court appearance; 

13. Deciphered the lawyer’s handwrit- 
ing in order to type timesheets; 

14. Reviewed the files for billable time 
and compiled prebills for the attorney’s 
review upon request; 

15. Calculated, typed and sent out 
client bills; 

16. Opened new files, closed old ones 
and carted them to the basement; 
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17. Provided messenger service to the 
courthouse, the bank, the local delicates- 
sen and the dry cleaners; 

18. Made coffee, filled the lawyer’s cup, 
emptied ashtrays and watered plants. 

If this sounds like an accurate descrip- 
tion of your secretary’s position, you have 
permission to copy it for your office 
manual. However, many of the custom- 
ary duties of the legal secretary are being 
performed by other specialized staff mem- 
bers, automated equipment, or the attor- 
ney—and some of them have been 
eliminated altogether. 

Is the position of legal secretary in 
fact in jeopardy as we enter the second 
half of the 1980’s? Will legal secretaries 
be a thing of the past by 1990? Let us 
look more closely at the list of responsi- 
bilities to determine how the role of the 
legal secretary is being modified in 
medium to large law offices. 


Telephones 

Most lawyers now place their own tele- 
phone calls. Some “telephone tag” still 
occurs, but most attorneys find it no 
more time-consuming to place a call than 
to ask a secretary to do it. Today, it is 
considered ill-mannered to have a secre- 
tary place a call to a busy client or 
opposing attorney only to keep the person 
being called on “hold” until you come 
on the line. Since somebody’s time is 
being spent, it may as well be yours, 
because that time is charged to the client 
anyway. 

Many lawyers still prefer to have their 
secretaries screen their incoming calls, 
but a large number of firms have deter- 
mined that calls should be routed directly 
to lawyers. Some firms are providing 
individual lines to lawyers who are 
proudly typing or printing their direct 
number on the first page of their corre- 
spondence. Thanks to newer feature-rich 
telephone systems, receptionists or switch- 
board operators can electronically detect 
lawyers who do not wish to be disturbed 
or who are already on the line. If a 
lawyer will be in another area of the 
office, calls can be rerouted to another 
location automatically by punching a few 
buttons. 

A growing number of firms are insti- 
tuting message centers. After a specified 
number of unanswered rings, the call 
automatically switches to the message 
center. Often the phones are programmed, 
so that the secretary can merely pick 
up the lawyer’s line if the lawyer does 
not answer before the call goes to the 
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message center. Obviously, the message 
center is doubly useful when the secretary 
is also away from the desk or on another 
line. Some firms are beginning to imple- 
ment voice mail on their phone systems, 
providing a sophisticated, personalized 
answering service that the lawyer can 
use interactively from any telephone in 
the country. 


Legal Assistance 

In the past, the secretary has func- 
tioned in many instances almost as an 
extension of the lawyer. Secretarial duties 
in the legal area have sometimes fallen 
just short of practicing law. More recently, 


endar control, conflict of interest check- 
ing, file opening, time entry and billing 
have eliminated these tasks from the sec- 
retary’s day. Sophisticated final billing 
capability on legal accounting computers 
has decreased not only the secretary’s 
involvement in bill preparation and final 
billing, but also the lawyer’s time. 


Dictation 

The standard requirement that legal 
secretaries take shorthand has almost van- 
ished. Lawyers should be encouraged to 
use machine dictation rather than dictat- 
ing directly to their secretaries. Time sav- 
ings of up to 40 percent can be realized 


In the past, the secretary has functioned almost 

as an extension of the lawyer. Secretarial duties 

in the legal area have sometimes fallen just short 
of practicing law 


paraprofessional functions have been 
removed from the secretary’s domain and 
have been undertaken by certified para- 
legals or legal assistants. Examples of 
typical paralegal tasks that were often 
handled by the legal secretary include 
document indexing and file maintenance 
for litigation; title searching, completing 
numerous forms and preparing closings 
for real estate practice; and much of 
the tedious and time-consuming estate 
administration in estate practice. How- 
ever, paralegals carry the distinction of 
being timekeepers and fee earners, and 
thus they should not be considered as 
part of the support staff. 


Administrative and Clerical 

The legal secretary has always been 
called upon to provide clerical and admin- 
istrative assistance. This assistance is now 
being reassigned in many firms to other 
administrative departments or support 
staff members. Central file rooms have 
specialized filing staff to maintain, deliver 
and retrieve files. Other central services 
provide economical photocopying, mes- 
senger and delivery service by clerks, free- 
ing highly paid legal secretaries for more 
important tasks. 

Computerized central docket and cal- 


due to the faster talk rate into a machine, 
compared with the rate normally used 
when dictating to a stenographer. Use 
of machine dictation when secretarial sup- 
port is not available also increases the 
productivity of lawyers. Portable dicta- 
tion units enable lawyers to dictate while 
at home, on a plane, or in a car. With 
a bit of training and practice, most law- 
yers can make the transition to machine 
dictation easily. 

Secretarial time is also saved during 
transcription when properly recorded 
machine dictation is used. With machine 
dictation, secretaries do not have to look 
up from the keyboard or video screen 
to read longhand or shorthand. Experi- 
enced secretaries can also type faster and 
more accurately from properly recorded 
machine dictation than from handwritten 
or shorthand notes. 


Typing 

The role of secretaries began to change 
drastically with the advent of word pro- 
cessing. Much of the burden of heavy 
document typing was shifted to operators 
in a word processing center, often freeing 
the secretary to provide more adminis- 
trative services to the lawyer. In some 
instances, secretaries continued to tran- 
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scribe dictation tapes and type the first 
drafts of documents for scanning via an 
optical character reader for later revision. 
Often, tapes were delivered directly to 
the center and transcribed there. In some 
firms, a central, computerized dictation 
unit was located in the word processing 
center so lawyers could dictate directly 
to the center. 

In the late 1970’s, most secretaries were 
still typing on IBM Selectric typewriters. 
The lucky ones typed on Qyx, Redactions, 
or IBM Mag Card typewriters with a 
little memory. In the early 1980’s, secre- 
taries in small firms used IBM Display- 
writers or CPT, NBI or Vydec standalone 
word processors. Larger firms with cen- 
ters clustered these stations or relied on 
Wang’s shared system, keeping secretaries 
tied to their Selectrics or Mag Cards 
to produce correspondence, fill-in forms 
and short legal documents. 

In the past year or so, many firms 
have embarked on their second, or even 
third, generation of automated equip- 
ment. With the impetus toward integrated 
systems, it was only a matter of time 
before many secretaries were provided 
with a multi-function terminal permitting 
access to word processing, timekeeping, 
billing, file opening, conflicts checking, 
calendaring and docket, and more. 

The impact of distribution of terminals 
to secretaries has been enormous and 
will continue to affect the typical law 
firm organization as well as the role of 
the secretary. Perhaps the most notice- 
able change is in the one-lawyer/one- 
secretary arrangement. Relieved of many 
paralegal, administrative and clerical 
duties, secretaries with state-of-the-art com- 
puter terminals can support more than 
one lawyer with relative ease. Such a 
structure can often effectively pay for 
new equipment by decreasing support 
staff costs as a firm grows. The delegation 
of tasks to the least costly competent 
level can mean a more efficient and 
effective approach to support staff organiza- 
tion. 


Lawyers 

Lawyers have finally understood that 
most women who comprise most of the 
secretarial workforce do not wish to work 
as office wives and mothers as well. Per- 
haps the rapid growth in the number 
of women lawyers has added to this under- 
standing. The popular film “Nine to Five” 
graphically dispelled many misconcep- 
tions regarding office workers in general. 
In the 1980’s many male lawyers discov- 


ered that they could make a pot of coffee 
and refill their own cups unassisted. They 
watered their own plants, often with pride, 
or the firm hired a plant service. 

A far more important change has 
occurred recently, particularly among 
young lawyers. They not only learned 
to type in school but continued to type 
after passing the bar. In fact, many law- 
yers are now demanding personal com- 
puters in order to draft their own briefs 
and create other documents directly. They 
are using their keyboard skills and logical 


minds to take advantage of other practice 
support applications available on com- 
puters. 


Secretaries 

What does all this portend for the 
legal secretary of the second half of the 
1980’s? If all the changes noted material- 
ize, secretaries won’t take shorthand or 
protect the lawyer from unwanted callers. 
Secretaries won’t make coffee or do 
photocopying. The lawyer will do the 
lawyer’s own typing and rely on the word 
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processing center (somewhat reduced in 
size) for backup. Lunch and dry cleaning 
will be delivered and banking will be 
done after hours with an automatic teller 
card. The firm’s in-house accounting com- 
puter will summarize time, produce letter- 
perfect bills, keep track of filing dates 
and court appearances, check for con- 
flicts of interest, and let lawyers know 
when clients do not pay. 

While much of the above will surely 
come to pass, this scenario eliminates 
two elements from consideration—basic 
human nature and entrenched lawyer 
work habits. Many partners— and some 
associates—will not want to use personal 
computers themselves. The biggest change 
for the traditional secretary will be the 
switch from a typewriter or dedicated 
word processor to a multi-function termi- 
nal from which files can be opened, con- 


flicts checked, time entered, calendars and 
ticklers maintained, and electronic mail 
messages sent and received, in addition 
to producing correspondence and doc- 
uments. 

Some lawyers will avoid the central 
file room and hoard files in their offices 
in order to have them at their fingertips. 
They will insist that their own secretaries 
keep the files up to date and in perfect 
order. Central copy services are excellent 
for larger, time-consuming photocopying 
projects, but the demand for distributed 
convenience copiers for one- and two-page 
documents is increasing. Somehow, it’s 
simpler for the secretary to make those 
copies than to find a clerk to do it. 
Many lawyers will insist that secretaries 
still screen calls and take messages in 
order to give the client that personal, 
human touch even when the lawyer is 


unavailable. 

In short, legal secretaries will not disap- 
pear during this decade. The crystal ball 
is very cloudy, but it looks as though 
they will be around in some form during 
the 1990’s. In fact, if lawyers have their 
way, the legal secretary will be as indis- 
pensable in the year 2001 as Lt. Uhura 
was to Captain Kirk on board the 
Starship Enterprise. After all, someone 
has to operate those communications con- 
trols. B 


The author is a consultant with 
Altman & Weil, Inc., Ardmore, 
Pennsylvania, a firm providing a full 
range of management consulting 
services to the legal profession. 


egal management’s first step is to identify the mix of 
i= needed to handle a firm’s or a department’s legal 
work. Specific functions and staffing levels need to be 
established for lawyers, paralegals, investigators, word 
processing operators, secretaries, file clerks, messengers and 
other staff. Defining roles and hiring these people are just 
the beginning. Legal management includes the following 
ongoing functions. 

® Monitoring management reports on fee dollars generated 
by various areas of law practice, numbers of clients, hours 
worked by lawyer and nonlawyer timekeepers, and workloads. 
It is the responsibility of legal management to be aware 
of changes and trends that may occur, and to react to them 
as needed. 

@ Establishing and ensuring proper use of legal systems. 
Such systems include the step-by-step procedures and standard 
forms used for processing legal work efficiently. These types 
of systems have been developed and used successfully in 
many law offices, and some are even documented and sold 
by lawbook publishers. The role of legal management does 
not end with the establishment of these systems. Ongoing 
management includes ensuring that the systems remain 
acceptable to users and that updated forms stay consistent 
with changes in the law. 

®@ Job orientation and continuous training. It is the 
responsibility of legal management to establish and implement 
policies on continuing education. Special training should 
be available for those who need help with writing and 
interpersonal or advocacy skills. In orientation and training, 
an organization often overlooks conveying to the new 


A Management Checklist 


lawyer what is done in the office as a whole. A lawyer 
needs to know this to be able to sell the services of the 
whole firm to prospective clients and to know whom to 
consult to get the right answers to special questions. 

@ Adherence to minimum work quality standards. This 
can be accomplished by reviewing major written documents 
before their preparation in final form and through an effective 
performance evaluation program. 

@ Performance evaluation and review. This process is 
crucial for new lawyers in their first few years of employment. 
In addition, thorough evaluations have proven to be very 
valuable as a communication tool for several years thereafter. 
A formal evaluation should occur on a regular basis, e.g., 
every six or 12 months, and should focus on the attorney’s 
strengths and weaknesses and the correction of identified 
problems. 

@ Assessment of the worth of lawyers’ time and the value 
of legal services performed. This is needed for the 
establishment of proper fee rates. Legal management needs 
to take into account such factors as overhead, individual 
compensation, and profit goals in private law firms. In 
corporate legal departments, overall corporate profit will 
enter into the picture. 

@ Determining and monitoring the direction of work 
assignments. This is needed for the evaluation of workloads 
and the determination of growth requirements, if any. Legal 
work assignment systems have been developed by several 
forms suppliers. They can also be developed in-house. 


—Prepared by the staff of Altman & Weil 
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SHELTER 
INCOME WITHOUT 
WORRYING ABOUT 
OIL WELLS, FLOP MOVIES 

PORK BELLIES. 


Up until the latest tax reform bill of 1986, there were r 
B-FBU-10 


a variety of tax shelters available that ranged from the 
sublime to the ridiculous. But now with the new tax bill, 
the door has closed on many of these exotic investments, 
leaving intact one of the safest, long-standing shelters 
around — a tax-qualified retirement plan. 


However, like many attorneys, you may have lots of 
questions about what a tax-qualified retirement plan can 
mean to you. That’s why the American Bar Association 
Members Retirement Program, sponsored by the 
American Bar Retirement Association (ABRA), an affiliate 
of the American Bar Association, and administered and 
offered by the Equitable Life Assurance Society of the 
United States, invites you to send for updated program 
materials...then let an Equitable ABA Retirement 
Program Specialist help you evaluate your present 
plan...or the plan you’re considering. Just answer a few 
brief questions on the coupon so that appropriate 
information for your particular needs can be forwarded 
to you. 


TO GET UPDATED PROGRAM MATERIALS, 

INCLUDING A PROSPECTUS DETAILING FEES AND 
CHARGES, COMPLETE AND MAIL THE COUPON 
BELOW. OR FOR FASTER ACTION, CALL AN 

EQUITABLE ABA RETIREMENT PROGRAM SPECIALIST 
TOLL-FREE: 800- 523-1125, EXTENSION 8320, 9:00 
A.M. TO 5:00 PM., EASTERN TIME, ANY BUSINESS DAY. 


MAIL TO: AMERICAN BAR ASSOCIATION MEMBERS 

RETIREMENT PROGRAM Information Distribution Center 

P.O. Box 92848 « Rochester, New York 14692 

(A Please rush me updated program information. 
I understand there is no obligation on my part. 


NOTE: Do not send money with this coupon. Your program 
materials will include a prospectus, detailing fees and charges, 
prepared and sent by The Equitable Life Assurance Society of the 
United States. 

Name. 


Practice (if different from above) 


Address. 
City. 

State Zip 
Business Telephone Number ( __ ) 


(JNO. I do not have an existing tax- qualified retirement plan. 
(YES. I currently have a tax-qualified retirement plan. 


What is your practice’s business structure? 
J Sole Practitioner 
(J Professional Corporation (one shareholder) 
(_] Professional Corporation (more than one shareholder) 
(J Partnership (with or without incorporated partners) 
Date of Fiscal Year End L 
Month Day 


CALL AN EQUITABLE ABA RETIREMENT PROGRAM 
SPECIALIST TOLL-FREE FOR MORE INFORMATION: 
800-523-1125, EXTENSION 8320, 9:00 A.M. TO 5:00 P-M., 
EASTERN TIME, ANY BUSINESS DAY. 
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ou may be an expert in nego- 

tiating contract settlements, 

but how well do you know 
your business mailing? Test yourself by 
responding with “true” or “false” to these 
statements about some not-so-trivial 
aspects of postal know-how. 

1. You put two letters in an envelope. 
You need 44 cents postage because it 
exceeds the one-ounce weight limit for 22- 
cent, first-class mail. 

2. The U.S. Postal Service will add zip 
+ 4 codes to your mailing list for free. 

3. You accidently run a batch of 
envelopes through the postage meter with 
the wrong amount. You’re entitled to a 
refund. 

4. The only way to get your postage 
meter reset is to take it to the post office. 

5. Yourun 25 letters through the 
postage meter but forget to bring y : 
them to the post office on your § 
way home. It’s okay to drop them™ 
in a mailbox in your neighborhood. 

6. Your stationery supplier accidently 
delivered flat brown envelopes instead 
of regular white letter envelopes. You 
havea rush mailing—a one-page 
letter to clients—and can’t wait fora 
new envelope delivery. Using “flats” won’t 
make any difference in the mailing. 

7. You must request a return receipt 
when sending certified mail. 

8. Special delivery means a letter will get 
there faster. 

9. A business can use special fourth 
class if mailing books, film or video or 
audio tape. 

10. You just got the bill from an over- 
night carrier and notice that the material 
you sent arrived half an hour after the 
service said it would. You may be eligible 
for a refund. 


Answers 

1. False. Few letters weigh one ounce. 
In fact, depending on the type of paper 
used, up to four pieces can go into a 
standard business envelope and still come 
within the 22-cent limit. That’s why it really 
pays to combine mail and get your money’s 
worth. A simple inserter can automatically 
include a newsletter or property description 
with a letter. Even if the total weight 
exceeds one ounce, additional ounces cost 
only 17 cents each. 

2. True. If your mailing list is on com- 


puter, the USPS will loan you computer 
tape for use in developing your own soft- 
ware to convert your list to zip + 4. If your 
mailing list is kept manually, you can 
submit it to the USPS which will add the 
zip + 4 codes and correct easily identifiable 
addressing mistakes. 

There are other ways of adding zip + 4 
codes to your mailing list: using an outside 
list conversion bureau; buying or leasing 
ready-made computer software; manually 
transcribing from microfilm or a directory; 
even over the telephone. The USPS has a 
list of companies that offer conversion 
services (Publication 148). 

The advantage of using zip + 4 is the 
discount. If you mail at least 250 pieces at a 
time, you can qualify for a discount that 
cuts your per-piece cost from 22 to 21.1 
cents. 

If you mail at least 500 pieces at once and 
presort in addition to using zip + 4 codes, 
the discount reduces your cost from 22 to 
17.5 cents per piece. 

3. True. Spoiled or unused envelopes 
and meter tapes can be brought to the post 
office for a 90 percent rebate within one 
year. Make sure your staff knows not to 
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throw away items 
accidently metered 
with the wrong date ¥ 
or denomination! 
4. False. Taking 
the meter to the post 
office is by far the best-known method, but 
there are other ways to get a meter reset. 


The most convenient is postage-by- 
phone. A postage-by-phone mailing system 
allows the user to get additional postage by 
making a toll-free phone call. A postage- 
by-phone system costs only a few dollars 
more per month than a regular postage 
meter, yet eliminates trips to the post office 
and standing in line to get a meter reset. 

Some post offices will set your meter 
right in your office on a scheduled basis for 
a fee of $17 ($4 for each additional meter). 
Emergency trips are more expensive. On- 
site meter setting isn’t available everywhere, 
so it’s best to check with your local post 
office. 

5. False. Those 25 letters become “stale- 
dated” mail if they aren’t deposited in a 
mailbox before the final pickup of the day. 
Ordinarily, metered mail skips several 
processing steps at the post office, but with 


Cut Those Mailing Expenses! 

\ 


stale-dated mail you lose that advantage 
because the USPS could run it through 
those steps to put on the correct date—or 
even send it back to you. 

You can avoid stale-dated mail by 
knowing mailbox collection times. Boxes 
in business districts generally have later 
collections than neighborhood boxes. All 
boxes have schedules posted, but a quick 
way to determine the last pickup is to look 
for the stars on the side: one-star boxes 
have final collections around 5 p.m. and 
two-star boxes sometime after 5. If you 
miss even a “night-owl” box, you can 
always drop the mail at the nearest USPS 
sectional center (ask your USPS customer 
service representative where it is). 


and registered mail. Besides costing more 
(registered mail fees start at $3.55, certified 
costs only 75 cents), registered mail takes 
up to two days longer to arrive. Registered 
mail should be used only for items that are 
actually valuable, such as jewelry. Use 
certified mail for items that have no intrinsic 
value—documents or contracts. 

8. False. Special delivery is a service 
rarely used by businesses today because it 
only provides expeditious handling for half 
of an item’s trip. A special delivery item 
travels with the regular mail to the destina- 
tion post office. Only then is it given pre- 
ferential treatment. If an item must get 
somewhere quickly, express mail or another 
overnight service would be a better method. 


One way many businesses get caught paving an 
extra 10 cents per letter is by mailing one or two 


pieces of unfolded paper in a large, flat envelope 


6. False. One way many businesses get 
caught paying an extra 10 cents per letter is 
by mailing one or two pieces of unfolded 
paper in a large flat envelope. If the “flat” 
and its contents don’t weigh an ounce, it’s 
subject to a 10-cent surcharge for not 
meeting USPS standards for machine com- 
patibility. Not only will it cost more, but 
because it can’t be machine-processed, it 
could take longer to get through the system. 


The USPS even considers some items 
unmailable because of their dimensions. 
Check with your USPS customer service 
representative before ordering envelopes. 


7. False. This is a common misconcep- 
tion and many postal clerks automatically 
include the return receipt charge because 
customers think it’s required. 


Depending on the legal requirements for 
what you’re mailing, you may not need a 
return receipt. At 70 cents each, the savings 
could add up. If a question of receipt comes 
up later, you can get a $4.50 return receipt 
after mailing within two years. 


Another confusion is between certified 


9. True. No special permit is required to 
use special fourth class, and there is quite 
an extensive list of materials that are 
eligible for it: computer disks, video tapes, 
film, medical X-rays, manuscripts. It pays 
to check this rate against regular fourth 
class when mailing something, though, 
because in some cases the regular fourth 
class could be cheaper. 

10. True. Many carriers will refund 
overnight shipment fees if they don’t meet 
promised delivery times. You usually have 
to ask for it, though. 

Here are some additional suggestions for 
saving money and time on your business 
mail: 


Face It 

Even if you don’t presort, it’s a good idea 
to face and bundie your metered mail— 
place all the envelopes facing in the same 
direction and put a rubber band around 
bundles of at least five pieces. This dis- 
tinguishes your metered mail from single- 
piece stamped mail, which must go through 
several processing steps metered mail 


bypasses. Be sure not to mix stamped and 
metered mail in bundles. The USPS will 
give you rubber bands and plastic trays 
that aid transporting and processing of 
mail. 


It’s in the Cards 

For nonconfidential business mail, con- 
sider using post cards, which only cost 14 
cents apiece to mail—an 8-cent savings. 
Don’t get too creative with them, however. 
Like regular first-class mail, they must 
meet certain size requirements. 


On the Track 

A good way to cut down on mailing 
expenses is to keep track of them. While a 
postage meter does provide an excellent 
record of postage used, there is equipment 
available that can keep track of postage 
expenses by user, department, class of mail 
and other categories. This is particularly 
useful when administrative costs are 
charged back to individual offices. Elec- 
tronic mailing components can be linked 
to create complete systems that perform a 
variety of functions and produce use 
reports. 


In Control 

In addition to saving time, postage-by- 
phone can also help you control postal 
expenses because it makes it easy to set up a 
monthly or quarterly postal budget. 

Here is how the system works: A 
customer periodically deposits funds in a 
trustee bank account. When a meter needs 
resetting, the customer calls a data center, 
toll-free, and gets an authorization to reset 
the meter for the desired amount of postage. 
The entire transaction takes about a minute. 

If a business has more than one meter, it 
needs to establish only one postage-by- 
phone account. That means having only 
one check to write to reset all meters as well 
as the ability to limit each meter’s amount. 


Free Guide 

Other tips and important USPS require- 
ments and guidelines are in the Business 
Mailers’ Quick Reference Guide to U.S. 
Postal Services, available by writing or 
calling Pitney Bowes Postal Education 
Center, Dept. PR2, 201 Aberdeen Parkway, 
Peachtree City, GA 30269-1422, (404) 
487-3028. BJ 


Reprinted with permission from Florida 
Realtor, September 1986. 
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The Cry the Wild 


It’s what you hear when your paralegals 
can’t seem to get through all the dictation 
or organize your documents. And it’s what 
you do as an attorney when time spent 
preparing for a case is never enough. 


If the cry of the wild is familiar around your 
office, then you need CaseHawk"™ a 
software program designed to organize all 
documents and depositions into concise 
summaries by key topics and in chrono- 
logical order. With CaseHawk.™ all trial 
facts can be processed by your paralegal 
or secretary quickly. CaseHawk™ features 
a simple menu-driven program rather than 
a complicated command-driven program. It 
maximizes paralegal revenue and reduces 
your dictation workload. 


Don’t struggle from sunrise to sunset in a 
jungle of paperwork. Spend your time on 
case strategy by taming the cry of the wild. 
CaseHawk™— software designed specifically 
for attorneys for only $495. 


Call or write today to place your order. 
Visa and MasterCard accepted. 
Thirty-day money back guarantee, less a $25 restocking fee. 


DataHawk 


CORPORATION 


P.0.80X B15S55-MOBILE, AL SBEBS-(205)342-9416 


Free brochure available. 


MS-DOS is a trademark of MicroSoft Corp. IBM and 


? : “Plus shipping charge and tax. Recommended minimum hardware 
PC-DOS 2.0 are registered trademarks of International requirements: IBM or other compatibles, 512K memory, hard disk 
Business Machines Corp. 10MEG, MS-DOS or PC-DOS 2.0 or later. 
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Your Word Processing 
Organized for Profit? 


by Marie A. Klein 


he day of the typewriter in 

a busy law office is virtually 

gone. The capabilities of word 
processing equipment to relieve much of 
the repetitive typing that is done in the 
law office is an established fact, but once 
the equipment is installed, the answer 
to the question, “What do we do now?,” 
is a virtual unknown. 

Instead of organizing, planning and 
designing its use in the office, too many 
attorneys are doing nothing more than 
finding a place for it and making it avail- 
able as a glorified typewriter for all of 
the secretaries in the office to use spo- 
radically or according to a timetable. 
These attorneys are then surprised when 
all the promises of a more efficiently 
organized office and increased profits are 
not realized. No matter how organized 
the secretaries are according to this type 
of system, this is inefficient and not the 
purpose for which the equipment is 
designed. No piece of word processing 
equipment should stand idle, or be cov- 
ered, until the end of the day. 

Many attorneys are also purchasing 
too much equipment. Either (1) they feel 
it is necessary that every secretary should 
have a desk terminal to do all of the 
secretary’s own word processing, or (2) 
since there is no time for some of the 
secretaries to get to one piece of equip- 
ment to do their own word processing, 
more equipment is purchased. Again, not 
centralizing the heavy paper workload 
is an inefficient use of the equipment 
and costly to the office. Answering the 
telephone, dealing with clients, filing, etc., 
are administrative functions required of 


the secretary, and if she is doing her 
own word processing, each interruption, 
numerous times a day, causes the typing 
workload to decrease. In any office a 
word processing department is a bona 
fide support center for relieving the secre- 
taries of their burdensome typing work- 
loads. 

Automating your office requires careful 
planning and thought. Word processing 
for any law firm should be centralized 
(one person or multi-staff) and designed 
to provide the most organized and effi- 
cient method of processing words and 
information to achieve maximum effi- 
ciency and profit from both operators 
and equipment. In any office where there 
is more than one secretary, one of the 
secretaries should be designated specif- 
ically to handle the word processing 
workload. Another secretary or secretar- 
ies should be trained as backups in an 
emergency, but only as backups. 

The basic keys to maximum efficiency 
and profit are: communication and cooper- 
ation among office personnel; organized 
procedures and techniques; and utilizing 
equipment to maximum capabilities. 

The basic functions of all word process- 
ing equipment are the same: inputting, 
recording and storing; retrieving stored 
information; manipulating for revision; 
and outputting to final form. 

How these functions are applied to 
the office routine and who will be the 
word processing operator(s) are the deci- 
sions to be made when organizing. 

Word processing has become a career 
field in and of itself. The operators are 
not “glorified typists,” and choosing the 


right person is not a matter of pointing 
a finger and saying, “You're it.” Careful 
consideration should be given regarding 
the skills, capabilities and personality of 
the individual. Not everyone can be pro- 
ficient in word processing, and not every- 
one enjoys working with high-tech equip- 
ment. 

All computers and word processing 
equipment operate on logical principles, 
and it helps to understand the logic of 
the equipment in order to understand 
fully its functions. But not every secretary 
is interested in working with high-tech, 
logical equipment and should not be 
forced to do so. 

There are individuals who will be 
amazed at the performance of the equip- 
ment and will forge ahead and try every 
possible function, thoroughly enjoying the 
work they are doing, and there are others 
who will be afraid to touch the keys, 
and their work will reflect this. Everyone 
has a career niche he or she hopes to 
find. To try to force any individual into 
word processing when that person would 
rather be an administrative secretary 
defeats the purpose. 

What skills do you look for in an 
individual you are considering for your 
word processing? First, the individual 
should have excellent secretarial skills 
(good English, grammar, spelling and punc- 
tuation, etc.). If all the skills of an admin- 
istrative secretary are lacking, you or your 
secretaries may find yourselves constantly 
returning work to redo because of typo- 
graphical errors, misspelled words, or poor 
sentence structure. 

Continued on page 34 
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Since 1910, when George E. 
Allen, Sr. first began to practice law, 
the Allens of Virginia have been 
synonymous with advocacy. And the 
founder himself earned the respect of 
colleagues nationwide for his pursuit 
of controversial causes others feared 
to touch. 

In 1949, he took on John L. Lewis 
and the unions, successfully arguing 
United Construction Workers v. 
Laburnam Construction Corp. before 
the U.S. Supreme Court. In 1965, he 
received the first citation awarded 
by the American College of Trial 
Lawyers for Courageous Advocacy. 

In 1931, George E. Allen moved 
his practice from the Southside of 
Virginia to Richmond. He was joined 
by his eldest son, George E. Allen, Jr., 
in 1936, and by his two other sons, 
Ashby and Wilbur, after they returned 
from World War II. 


Itwasthis 
second generation 
of Allens that 
made personal 
injury practice 
the specialty of 
the Allen firm. 
And as the third 
generation of 
Allens has 
entered the firm, 
Allen, Allen, 
Allen & Allen has 
grown into the largest and best-known 
personal injury firm in the Common- 
wealth of Virginia, relying on the larg- 
est and best-known library of personal 
injury publications in the country. 

According to George E. Allen, Jr., 
“‘My father always said you could tell 
the quality of a lawyer by the library 
he has, and since as far back as Huddy 
on the Law of Automobiles in the teens, 


our library has included Matthew 
Bender books.” 

Ted Allen states: “Overall, 
Matthew Bender’s personal injury 
publications are excellent. Products 
Liability and Larson’s Workmen’s 
Compensation are the standards —the 
best and most important works in 
their fields. Louisell and Williams’ 
Medical Malpractice is as good a set 


MO-FAULT 
p 


our 


li 


as is available in that area, while 
Damages in Tort Actions is simply a 
superior reference work. 

“When it comes to trial tactics 
and techniques, we’ve found Kelner’s 
Successful Litigation Techniques to be 
very useful, while your entire Art 
of Advocacy Series is just terrific. 

The Summation volume is probably 
the best single work on that subject 


George E. Allen, Jr., Allen, Allen, Allen & Allen, Richmond, Virginia 


that there 

Christopher Allen 
Meyer, in charge of the 
firm’s library, concludes: 
“Matthew Bender just has 
an excellent selection of 
books for the plaintiff's 
lawyer. Top to bottom, 
when it comes to depth and 
balance, there really is no 
competition. Matthew 
Bender is the best.” 

On this, our 100th 
anniversary, we at Matthew Bender 
salute the Allen family. We are proud 
to help maintain the tradition of law 
that George E. Allen, Sr. began over 
77 years ago. 

For more information on any of 
our outstanding volumes on personal 
injury law and practice, just contact 
your local Matthew Bender represen- 
tative or mail in the coupon. 


(Standing, L to R) Clayton Allen, Christopher Allen Meyer, George E. “Ted 
(Seated, L to R) Coleman Allen, Elizabeth Allen, Wilbur Allen, Ashby Allen. (Portrait) George E. Allen, Sr. 


MATTHEW BENDER 
ANNIVERSARY 


Matthew Bender 


Send more information on Matthew 
Bender’s family of personal injury 
publications. 


Mail coupon to: Michele Zeitz, 
Matthew Bender & Co., Inc., 
11 Penn Plaza, New York, NY 10001 


Name 
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”? Allen III, George E. Allen, Fr. 


Firm 
Address 
City 
State Zip 
Telephone ( ) 
FBJ 
‘1987 Matthew Bender 
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Because the keyboards on word pro- 
cessing equipment are sensitive to the 
touch and designed for speed, and most 
are capable of prespelling to proof the 
document before the initial printout, fast 
and error free typing is not critical to 
being an efficient operator; however, the 
operator must be able to type 60 words 
per minute, and relatively error free. This 
typing speed can be increased in no time 
once the day-to-day workload has begun 
because everything will be typed in rough 
draft the first time, using rough draft 
typing speed, which eventually will increase 
to a normal error-free rate. Short fin- 
gernails are a must for efficient word 
processing. 

An operator with shorthand (or speed 
writing) experience is invaluable to indi- 
viduals who want to continue to work 
one-on-one in getting work dictated, even 
in this new computer age. If work to 
be dictated is accumulated and then given 
to the operator all at one time (perhaps 
once a day), not much terminal time is 
lost, and the one-on-one human situation 


is preserved, which most attorneys still 
prefer even in this new computer age. 

An operator can also use dictaphone 
equipment with word processing equip- 
ment which is quite effective for maximiz- 
ing terminal time. A transcription unit 
should be set up in word processing for 
those times when a lengthy document 
needs to be dictated. The attorney can 
dictate directly onto a tape and designate 
it for word processing. This eliminates 
causing the secretary to transcribe the 
work from the tape to then give to word 
processing. As the operator transcribes 
the tape, the document is also recorded. 

The most important quality to look 
for in an operator would be attitude. 
Speed and knowledge will come with expe- 
rience, but if the attitude about the posi- 
tion is not there to begin with, it never 
will be. Your operator may be working 
with every person in the office, and it 
certainly helps the morale of the office 
if work is accepted graciously and without 
gripes or complaints, even if it is needed 
yesterday. The pace of the legal office 
is fast and stressful, and because of the 
high-speed, high-volume world of word 


the workload! 


mita DC-4055 


If It Did Any More, You Would 
Have To Pay It Overtime! 


Editing . . . Zoom Reduction and Enlargement. . . 
Margin Shift. . . Book Copying. . . It’s like 
having another office administrator to carry 


And fast. . . Mita DC-4055’s speed of 40 cpm 
handles big jobs in a hurry. 

All this plus color copying, zoom magnification, 
automatic paper selection, convenient 4-way paper 
feed, even an optional 2500 sheet paper cassette. . . 


What more can you ask from your office staff? 


Wood Business Products 
967-2300 493-7422 426-3655 947-7754 
Serving the Treasure & Gold Coasts 


AAV AUTHORIZED DEALER 
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processing, the word processing depart- 
ment will be even more so. Individuals 
who work well under pressure and main- 
tain an even disposition are the most 
ideal individuals to work in word process- 
ing. 

Proper training is so important to the 
efficient use of word processing equip- 
ment, but many attorneys may not give 
their secretaries sufficient time to initially 
train on the equipment. Today’s equip- 
ment performs many complex functions 
and total training must occur at the 
designed pace. Spot training causes inad- 
equate use, misunderstood applications 
and total frustration. Many individuals 
also misunderstand the training process. 
They feel that after the training is over 
the operator should know everything there 
is to know about the equipment to be 
fully functioning immediately. The oper- 
ator may feel quite inept if this is not 
the case. However, no one can remember 
or understand any more than five percent 
of the initial training program. The initial 
training program on any piece of equip- 
ment is to provide you with the informa- 
tion necessary to know the total capabil- 
ities of the equipment — in a nutshell. 
Efficiency comes later, after much prac- 
tice. 

Because secretaries feel pressured to 
learn quickly, many try to shortcut the 
training program, again causing inade- 
quate use of the equipment and/or prob- 
lems when there are other in-office 
personnel trained to use the equipment 
in the absence of the operator. 

Management and personnel must under- 
stand that the actual learning process 
starts when applying the equipment to 
the workload of the office, and then it 
is a painful process of trial and error 
in application, and reading and rereading 
the manuals. Further, the training manu- 
als should be reviewed periodically by 
the operator to be familiar with the total 
capabilities of the equipment and then 
use those capabilities to the maximum. 

Because the most efficient use of word 
processing equipment is to establish a 
centralized department, transferring the 
paper workload from administrative sec- 
retaries to operators should be coordi- 
nated as smoothly as possible. The initial 
transfer is somewhat time consuming; it 
may take weeks or several months, depend- 
ing on the size of the office. However, 
when the transfer is complete and the 
word processing department is fully func- 
tional, you will find that administrative 
work for the rest of the office will be 
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accomplished more efficiently when secre- 
taries are not tied down doing work which 
would be done faster on the equipment. 
Organization, coordination and coopera- 
tion cannot be stressed too strongly when 
-it applies to word processing. 

What should the word processing 
workload be? All repetitive language doc- 
uments with variable information and any 
original document longer than three pages. 

Proper and efficient procedures for stor- 
ing and retrieving both magnetic media, 
form documents and originally prepared 
documents must be established for good 
organization. These procedures should be 
kept simple; the only major requirement 
is that the magnetic media and document 
copy (either form or originally prepared) 
can be found when needed, both by the 
operator and by office personnel. Cer- 
tainly, proper procedures should be estab- 
lished for use of the office forms by all 
personnel. 

Form documents in which certain 
boilerpiate language is used must be 
prepared meticulously. If not, the saying 
“garbage in, garbage out” will apply over 
and over and over. 

For a one-on-one situation (one attor- 
ney, one secretary in the office) the secre- 
tary will be both word processing operator 
and administrative secretary and the deci- 
sion of priority of the workload and which 
_assignment is to be completed is in the 
discretion of the attorney. However, in 
the larger office there must be organiza- 
tion for establishing priorities to meet 
all deadlines for all office: personnel. 

The fear many attorneys have for not 
establishing a centralized word processing 
department is they imagine that anything 
given to the department will get lost 
among the shuffle of the huge workload 
there and that they may not get person- 


alized, immediate attention to the neces- 
sity of getting a document prepared. If 
the operators are organized and prioritize 
their document preparation (rush doc- 
uments, documents not so urgent, etc.), 
there is no reason why any attorney cannot 
get a document prepared when needed. 

Even in an office where there are 10 
attorneys and one operator taking care 
of word processing, it is possible for that 
operator to be able to answer “yes” or 
“no” to the question, “I need this today. 
Can I get It?” If the answer is “I'll try” 
or “I'll do the best I can,” the operator 
is not answering the question and still 
leaves office personnel wondering all day 
whether they will get the document. Your 
operators are capable of meeting all dead- 
lines by adjusting and readjusting their 
workload. 

What about those times when the com- 
mitment to prepare the document is made 
and then an emergency arises? Does that 
cause sudden chaos? It shouldn’t if there 
is.open communication and cooperation 
in the office between attorneys, secretaries 
and operators. 

It has never been an established policy 
that secretarial time be billed to a client. 
However, a new era has been entered, 
and word processing operators are not 
administrative secretaries performing 
nonbillable administrative functions. They 
are specialists working with high-tech equip- 
ment. The client has the convenience of 
getting work prepared, revised and back 
much quicker now and the lawyer should 
feel free to charge for this. No longer 
does the client have to arrange another 
appointment to come back because of 


-revisions to the document. The client has 


the option of waiting a few minutes right 
there in the office. Therefore, clients should 
be charged for word processing time, 


certainly not at the same rate as the 
attorney’s billable hours, but at an 
established rate. Time records should be 
kept, just as the attorney keeps time 
records, and either all or a certain 
percentage included in the bill to the 
client. 

When the workload for one operator 
becomes too much to handle because 
of an increase in office personnel, it is 
then time to add more equipment and 
another operator. Procedures and tech- 
niques for the office do not change, but 
the organization of the word processing 
department does slightly. A supervisor 
must be appointed to oversee the depart- 
ment and be responsible for making the 
decisions that enable the workload to 
flow smoothly for the office. If the depart- 
ment is small the supervisor can be one 
of the working operators. Decisions must 
be made regarding which operators will 
be responsible for preparing certain work 
and when vacations and lunch hours will 
be taken to make sure there is always 
an operator available to cover the 
workload. Also, there must be teamwork 
established among the operators. 

Organizing your word processing in 
the manner in which it should be will 
realize your office more efficiency and 
increased profits at minimal overhead cost 
to you. 


Marie A. Klein is a legal word 
processing specialist and consultant 
for Marie A. Klein, Ltd., Hampton, 
Virginia. 

This article originally was published 
in the Virginia Bar Association 
Journal, summer 1986 issue. 
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Spotlight on Voluntary Bars 


Mediation in Personal Injury Cases 
Gaining Wider Acceptance 


by Ellen C. Freidin 


The following spotlight article features 
the Personal Injury Mediation Pilot Project 
of the Dade County Bar Association and 
the 11th Judicial Circuit. The DCBA is a 
staffed bar with 3,900 members and an 
annual budget of $480,000. This article was 
written by Ellen C. Freidin, chairperson of 
the Personal Injury and Mediation Com- 
mittee of the Dade County Bar. Dade Bar 
President is Henry H. Harnage. 


Your client flatly rejects a settlement 
offer you negotiated, insisting that her 
case is worth twice as much. Your nego- 
tiations with opposing counsel have stalled 
and you cannot seem to generate any 
forward momentum. The Personal Injury 
Mediation Pilot Project may be able to 
assist you. 

A joint undertaking of the Dade 
County Bar Association and the 11th 
Judicial Circuit, this mediation project 
has been in operation since March 1986. 
Designed to help reduce delay at the 
trial level, it offers litigants an oppor- 
tunity to resolve their disputes through 
mediation. Participation in the program 
is strictly voluntary and the mediators’ 
evaluation or decision is nonbinding. 

Since March, project staff have regu- 
larly mailed letters to opposing counsel 
in selected personal injury cases, encour- 
aging them to consider submission of 
the dispute to mediation. “Mediation has 
been found to be most successful in 
instances where a case is relatively simple 
and straightforward,” Roger Silver, assis- 
tant court executive officer, noted, “but, 
it can also be helpful in narrowing and 
clarifying issues in more complicated cases 
or cases where liability has already been 
admitted and only damages remain at 
issue.” 

Due to staffing and time constraints, 
the project is able to contact attorneys 
in only a small percentage of total per- 
sonal injury filings. It is not, however, 
necessary for attorneys to wait to be 
contacted by the project in order to submit 
a case for mediation. 


“Lately, as word of the project has 
spread, we’ve had attorneys contacting 
us on their own, requesting a hearing 
date,” Silver observed. “Occasionally the 
dispute they want mediated has yet to 
even be filed as a case.” 

The project’s rules provide for a very 
informal mediation process. No record 
of the proceedings is made; rules of 
evidence do not apply; testimony is not 
taken; and parties, though welcome to 
attend, need not accompany their coun- 
sel. Hearings usually last no longer than 
one hour. Generally, a case can be set 
for a mediation hearing within two weeks 
of the time this office is initially con- 
tacted. 

Mediators are experienced personal 
injury litigators who have agreed to 
donate their time to the project during 
its pilot phase. Members of the plaintiffs’ 
bar who serve as mediators are selected 
by the defense bar. Likewise, the plaintiffs’ 
bar chooses mediators from among those 
attorneys who practice defense work. An 
attorney must have at least 10 years per- 
sonal injury trial experience to be eligible 
to serve as a mediator. According to 
Chief Judge Gerald T. Wetherington, 
“Our selection process assures that our 
mediators are among the most compe- 
tent, respected trial attorneys in Dade 
County.” 

At the mediation hearing, both sides 
of the controversy are presented to the 
mediator or mediators, who then evaluate 
and value the case. Some suggest a specific 
dollar value and others give a range, 
i.e., they might value the case between 
$10,000-$15,000. More often than not, 
mediators have been willing to be very 
candid in discussing their impressions of 
a case, its strengths and weaknesses, and 
in explaining how they arrived at a dollar 
value for injuries. Many also take an 
active role in encouraging discussion and 
negotiation between counsel. 

Proceedings are strictly confidential. 
Judges are not advised that mediation 
has occurred or told that one or both 
parties rejected a determination rendered 
by a mediator or mediators. In no instance 
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is a mediators’ decision ever admissible 
in court. 

Response to the program was at first 
tentative. The project’s director, Leslie 
Ratliff, attributes this to the fact that 
most trial attorneys are unfamiliar with 
formal mediation procedures and tech- 
niques. “There were initially some mis- 
conceptions about the program. Some 
attorneys were concerned that mediation 
was binding and worried that the pro- 
ceedings would be time consuming, that 
they would, in essence, have to try the 
case twice.” 

However, once attorneys give the pro- 
ject a try, she reports that they are usually 
favorably impressed. “We always follow- 
up mediation proceedings with a ques- 
tionnaire sent to both mediators and coun- 
sel. So far, the vast majority of respon- 
dents have said that they found the 
experience productive.” Recently, she was 
advised by an attorney that one of his 
cases which had been pending for two 
years with little progress toward settle- 
ment, was amicably resolved immediately 
following mediation. And, even in those 
cases where mediation cannot fully resolve 
a dispute, Ratliff says that her office is 
frequently told that mediation played an 
important role in clarifying issues and 
in stimulating negotiation. 

The program has yet to realize fully 
its potential for alleviating delay. “The 
project is still relatively new and in need 
of wider acceptance among members of 
the legal community,” Silver observed. 
The caseload is, however, beginning to 
increase and given that feedback from 
those participating has been positive, both 
the Dade County Bar Association and 
the 11th Judicial Circuit are optimistic 
for the project’s future. As Chief Judge 
Wetherington explains, “The project 
simply makes good sense—it promotes 
cooperation among members of the bar, 
reduces delay, promotes court efficiency 
and economy, frees judges to concentrate 
on complex cases or those which cannot 
be amicably resolved, and provides liti- 
gants with an alternative to trial. Every- 
one has a stake in its success.” BJ 


With A GUIDE TO TOXIC TORTS, new from Matthew Bender. 


If you’ve been discouraged from 
taking on toxic tort cases because of 
the complex legal, scientific and medi- 
cal issues involved, then Matthew 
Bender has good news for you—a 
guide that will enable you to partici- 
pate directly in this vital area of 
‘practice. 

With clear, comprehensive, 
practical coverage of every impor- 
tant aspect of toxic tort litigation, 

A GUIDE TO TOXIC TORTS will 
help you handle these often difficult 
cases with confidence. 

You'll discover how traditional 
tort law is being applied to toxic tort 
cases... how to prove that exposure to 
a substance some 20 or 30 years ago 
has led to a current injury... how to 
establish that a specific manufacturer 
is responsible for an injury. 

The three-part set includes: Dis- 
cussions of the complex issues and — 
problems that can arise in any toxic 


tort case; Guidance for handling cases 
involving specific toxins, such as pesti- 
cides, herbicides, lead, asbestos, DES; 
Appendices of information sources; 
and reprints of relevant federal envi- 
ronmental statutes. 

Written by a former chairperson 
of the Toxic Torts Section of the Asso- 
ciation of Trial Lawyers of America, 
the set includes contributions from 
21 toxic tori specialists. And, like all 
Matthew Bender publications, 

A GUIDE TO TOXIC TORTS is 
regularly updated to keep you on top 
of this continually-evolving field. 

With concise, straightforward 
discussions... problem-solving, 
“how-to” guidance... trial strategy 
and relevant forms, AGUIDE TO 
TOXIC TORTS is the first and only 
reference that shows you how to 
organize, manage and present any 
toxic tort case clearly, convincingly, 
and knowledgeably. 


Find out more about Matthew 
Bender’s new A GUIDE TO TOXIC 
TORTS. Just contact your local 
Matthew Bender representative or 
mail in the coupon below. 


Matthew Bender 
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Violation of Good Taste 


The article “Jury Selection: Discover- 
ing the Hidden Agenda” which appeared 
in the December issue is disturbing. 

On page 23, the author suggests that 
“effectively interrupting an adversary’s 
rhythm will diminish the effectiveness of 
his courtroom presentation and can fore- 
close his rapport with the jury.” 

To instruct on jury selection is infor- 
mative; to advise on “breaking up the 
(opposing) attorney’s normal speech flow 
and planned courtroom presentation” is 
disgusting. 

In the oath of office, an attorney swears 
“I will abstain from all offensive person- 
ality — unless required by the justice 
of the cause with which I am charged.” 

Such planned strategic interruption 
should not be endorsed by the trial law- 
yers of this state and certainly will not 
be condoned by the judiciary. 

I urge you to censure Dr. Isaacs for 
such a flagrant violation of good taste, 
if not a suggestion for unethical conduct. 


JUDGE LOUIS SAFER 
Jacksonville 


Bar Is at Ethical Crossroads 


The article “Officers of the Court” by 
Judge Peter T. Fay, which appeared in 
the December issue of The Florida Bar 
Journal, should be required reading by 
all Florida law students, applicants to 
The Florida Bar and by all members 
of the Bar at least annually. It has been 
my experience that too many attorneys, 
especially younger trial lawyers, have for- 
gotten the precept that a lawyer’s highest 


Pro bono lawyers do justice 


Support your local bar private 
attorney involvement project 


For further information contact FPBCA Publications Committee 
(813) 366-6061. 


duty is owed to the court. 

That this hallowed concept has been 
eroded if not lost is well argued by Judge 
Fay. However, its demise is made even 
more obvious by the self-serving article 
by Samuel G. Isaacs, Ed.D., which is 
unfortunately included in the same issue. 

Isaacs seems to suggest that a trial 
lawyer should deliberately interrupt (even 
without valid objections?) an adversary’s 
proceedings since “making him alter his 
presentation can greatly enhance the out- 
come of the trial.” Such cheap tricks 
are well known to every competent trial 
lawyer. However, as officers of the court, 
we must heed Judge Fay’s admonition 
to resist this “temptation to muck up 
the judicial process.” 

The entire Bar is at a crossroads. The 
two articles by Judge Fay and Isaacs 
respectively set forth clearly the direction 
lawyers can take. I would hope we would 
embark up the path blazed by our true 
barrister predecessors, as suggested by 
a distinguished jurist, rather than con- 
tinue down the despicable road which 
a nonlawyer would have us-follow which 
promotes “strategic interruption of speech 
patterns.” 

It is respectfully suggested that Judge 
Fay’s article be reprinted, framed and 
hung in every law school classroom in 
the state. It is also respectfully suggested - 
that any future similar tripe submitted 
by Isaacs be returned to him stamped 
“ethically unacceptable.” 

DouGLas P. LAWLESS 
Sarasota 


Letters to the Journal are welcome for 
publication on this page. They should not 
exceed 300 words and may be edited as 
space limitations require. 
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The recently enacted Tax Reform Act 
of 1986 (the “Act”) represents one of 
the most significant and fundamental 
changes to the federal income tax system 
in many years. The Act was signed into 
law by President Reagan on October 22, 
1986, and, since its enactment, lawyers, 
businessmen, investors and millions of 
other Americans have realized that vast 
and far reaching changes have been made. 

The primary motives which the Pres- 
ident and Congress had in making the 
changes represented by the Act were to 
simplify the present tax system, make 
it fairer so that individuals with similar 
incomes pay similar amounts of tax, and 
make it more efficient for the economy 
by reducing the interference of the tax 
system with the operation of the economy. 

In general, the Act was effective on 
January 1, 1987. Certain provisions, 
though, are effective at other times. For 
example, the lowest individual and cor- 
porate rates, of which everyone has 
already been made aware, will not be 
reflected in the tax tables until January 
1, 1988.1 The investment tax credit was 
repealed as of January 1, 1986.2 

In the January 1987 edition of The 
Florida Bar Journal, Charles H. Egerton, 
Paul M. Naponick and Stephen R. 
Looney authored an article entitled “Invest- 
ing in Real Estate: Back to the Basics.” 
In their article, Messrs. Egerton, Napo- 
nick and Looney highlighted and ex- 
plained some of the more dramatic 
changes to the Internal Revenue Code 
as it affects investment in real estate. 
This article will compliment that article 
and will explain other provisions of the 
Act which will affect the tax aspects of 
investment in real estate. 


Real Estate Rehabilitation 
Expenditures 

Since the 1976 Tax Reform Act, special 
benefits for rehabilitating older property 


Tax Law Notes 


Investing in Real Estate: Additional Changes Made 
by Tax Reform Act of 1986 


by Fredric A. Hoffman and Leigh M. Rosenthal 


have been a part of the Internal Revenue 
Code. Naturally, these tax benefits crept 
into the tax shelter area and became 
the focus of congressional attention in 
connection with debate on the Act. 

The Act replaces the former three-tier 
rehabilitation credit with a two-tier credit: 
a 10 percent tax credit for rehabilitation 
expenditures incurred in connection with 
buildings originally placed in service 
before 1936, and a 20 percent tax credit 
for certified rehabilitation expenditures 
incurred in connection with certified his- 
toric structures.* 

The Act repeals the prior law eligibility 
test which required that at least 75 per- 
cent of the structure’s existing external 
walls be retained in place as external 
walls during the rehabilitation process, 
but the Act retains an alternative test 
of eligibility that requires that at least 75 
percent of the structure’s existing external 
walls be retained in place as either exter- 
nal walls or internal walls; at least 50 
percent of the external walls be retained 
in place as external walls, and at least 
75 percent of the internal structural frame- 
work be retained in place.‘ 

The Act also deletes the rule that 
required a 50 percent basis reduction in 
the case of certified historic structures. 


Thus, the Code now requires a full basis 
adjustment for all rehabilitation tax cred- 
its.6 

Finally, it is important to note that 
taxpayers claiming the rehabilitation 
credit will be subject to the at-risk rules, 
but the $25,000 passive loss allowance 
is available regardless of whether the tax- 
payer actively participates in the activity. 
Furthermore, this benefit is a phase-out 
for taxpayers of between $200,000 and 
$250,000 of adjusted gross income. 


Low-income Housing 

Under the Act, low-income housing 
is entitled to be depreciated under the 
same rules as residential property; i.e., 
over a 27.5 year recovery period using 
the straight-line method.’ 

Instead of the rapid amortization pre- 
viously allowed for low-income property, 
the Act creates a new tax credit, deter- 
mined in the year in which the property 
is placed in service, but allowed over a 
specified number of years following the 
year in which the property is placed in 
service, computed by applying the appro- 
priate credit percentage of the “qualified 
basis” amount in such year.’ For property 
placed in service in 1987, the credits are: 

(a) Nine percent annually for 10 years 
as a credit for new construction and 
rehabilitation of qualifying low-income 
housing units. 

(b) Four percent annually for 10 years 
for new construction and rehabilitation 
of qualifying low-income housing units 
which are financed with tax-exempt bonds 
or direct or indirect federal loans if the 
interest rate on such loans is less than 
the applicable federal rate (e.g., Farmers 
Home Administration Section 515 sub- 
sidies). For this purpose if rehabilitation 
expenditures are the subject of the credit, 
the source of financing for the construc- 
tion or acquisition of the building is 
to be disregarded. 
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(c) Four percent annually for 10 years 
for the acquisition of low-income housing 
units.° 

The credits equal a 70 percent present 
value credit for property described in 
subparagraph (a) above, and a 30 percent 
present value credit for other qualifying 
credit expenditures. For buildings placed 
in service after 1987, the credit percentages 
are to be adjusted monthly by the Secre- 
tary of the Treasury to reflect the present 
values of 70 percent and 30 percent at 
the time the building is placed in service. 
The Act provides a formula for the Trea- 
sury to follow in calculating the present 
value credits.!° 

The new concept created by Congress 
for purposes of calculating the low-income 
housing credit is that of “qualified 
basis”—an amount based upon “eligible 
basis” multiplied by a proportion equal 
to the lesser of: (i) the proportion of 
low-income units to all residential rental 
units or (ii) the proportion of floor space 
of the low-income units to the floor space 
of all residential units. In general, these 
calculations are based on units presently 
occupied by qualifying tenants as a percent- 
age of all residential rental units, whether 
or not presently occupied.!! This approach 
answers the Senate’s concern that tax sub- 
sidies being received by owners of low- 
income units were not directly linked to the 
number of units serving low-income 
persons.!2 

A residential rental project providing 
low-income housing qualifies for the credit 
only if: (i) 20 percent or more of the 
aggregate residential rental units in the 
project are occupied by individuals with 
incomes of 50 percent or less of area 
median income, as adjusted for family 
size, or (ii) 40 percent or more of the 


aggregate residential rental units in the 
project are occupied by individuals with 
incomes of 60 percent or less of area 
median income, as adjusted for family 
size.!3 The Senate, in considering the 
House proposal, was concerned that the 
old rules provided tax benefits for 
investors and developers providing hous- 
ing for people with incomes of no more 
than 80 percent of area median income 
and took no account of family size; thus, 


This approach answers the 
Senate’s concern that tax 
subsidies being received by 
owners of low-income units 
were not directly linked to the 
number of units serving low- 
income persons 


many people received the benefit of low- 
income housing when they were not truly 
needy.'4 The Act attempts to target those 
who most need the units for which a 
tax subsidy is given. 

The low-income housing credit will be 
subject to the at-risk limitations!5 with 
exceptions similar to the current invest- 
ment tax credit at-risk rules applicable 
in the case of nonrecourse financing.'6 
There will also be additional exceptions 
provided for lenders related to the buyer. 
of the low-income housing property and 
for financing, not in excess of 60 percent 


of the basis of the property, so long 
as the lender is a charitable or social 
welfare organization whose exempt pur- 
pose includes fostering low-income hous- 
ing.!7 

Credits (but not other losses from qual- 
ifying low income housing projects) will 
be treated as derived from property which 
is subject to the passive loss offset rules, 
to be used to offset tax on up to $25,000 
of nonpassive income, regardless of 
whether the investor actively participates 
in the activity.’ The phase-out range for 
low-income housing credits, however, will 
be between $200,000 and $250,000 of 
adjusted gross income.!9 


Alternative Minimum Tax 

Under prior law, individuals were sub- 
ject to an alternative minimum tax (AMT) 
which is generally payable in addition 
to all other tax liabilities. The tax was 
imposed at a flat rate of 20 percent on 
alternative minimum taxable income 
(“AMTI”) in excess of an exemption 
amount. 

Under the Act, the minimum tax rate 
is increased from 20 percent to 21 percent 
and the exemption amount ($40,000 for 
married persons filing jointly) is reduced 
by 25 percent of the amount by which 
AMTI exceeds $150,000.29 

AMTI is based on regular taxable 
income with certain adjustments. While 
the Act retains most of the prior law 
preferences, it modifies the computation 
of certain material items: 

1. Accelerated depreciation on real prop- 
erty will now be considered a preference 
item to the extent it exceeds depreciation 
computed under a 40-year straight line 
method.?! For personal property the pref- 
erence item will be the amount of accel- 
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erated depreciation in excess of deprecia- 
tion computed using the 150 percent 
declining balance method.22 

2. The 60 percent capital gain deduc- 
tion will no longer be a tax preference 
item since long-term capital gains will 
be subject in full to the regular tax. 

3. The untaxed appreciation on char- 
itable contributions allowed as a deduc- 
tion for regular tax purposes is treated 
as a preference item.?3 

4. In the case of any long-term con- 
tract entered into by a taxpayer after 
February 28, 1986, the taxpayer is 
required to use the percentage of com- 
pletion method for AMT purposes.”4 

5. Net losses from passive activities, 
as computed under the passive loss rules, 
without benefit of the five-year phase-in 
allowances, are denied in computing 
AMTI.25 

Under prior law, the corporate mini- 
mum tax was an add-on tax equal to 
15 percent of the amount by which the 
sum of the tax preference items exceeded 
the greater of $10,000 or the regular tax 
liability for the year. For taxable years 
beginning after December 31, 1986, the 
Act repeals the corporate add-on mini- 
mum tax and replaces it with a 20 percent 
AMT similar to the tax imposed on indi- 
viduals. A corporation’s AMTI will be 
equal to its regular taxable income, 
increased by its tax preference items for 
the year. The AMT rate will be 20 percent 
of AMTI in excess of $40,000. The 
$40,000 exemption will be reduced by 
25 percent of the amount by which AMTI 
exceeds $150,000. The tax preferences 
are very similar to those that apply to 
individuals. 

The Act provides that one of the cor- 
porate preference items is one-half of 
the amount by which a corporation’s 
adjusted net book income exceeds its 
AMTI determined before taking this pref- 
erence into account. After 1989, AMTI is 
increased by 75 percent of this amount.?6 
These preference items, already highly con- 
troversial, are sure to have a major impact 
on AMT planning for corporate taxpayers. 


Related Party Sales 

Under current law, installment sale treat- 
ment is not available for reporting gain 
on a sale of property to a related party 
if the property is depreciable in the hands 
of the transferee, unless it is established 
to the satisfaction of the Commissioner 


of Internal Revenue that tax avoidance 


was not a principal purpose of the sale.?’ 
Further, gain on sales of depreciable prop- 


erty between related parties is treated 
as ordinary income and denied capital 
gain treatment.?8 In the case of certain 
related party partnership transactions, ordi- 
nary income treatment is also required 
if the property is not a capital asset in 
the hands of the transferee.” 

Under the Act, related parties are 
defined as a person and all entities more 
than 50 percent owned, directly or indi- 
rectly, by that person. Related parties 
also include entities more than 50 percent 
owned, directly or indirectly, by the same 
persons.39 Under prior law, 80 percent 
common ownership was required, ena- 
bling many sales to development entities 
to be made where the seller owned 
between 50 percent and 80 percent of 
the developer/buyer.3! The provision 
applies to sales after June 20, 1986, unless 
made pursuant to a binding contract in 
effect on that date.32 


Capitalization Rules for Construction 
and Development Costs 

Under §189 of the Code, interest 
incurred by a taxpayer during construc- 
tion or improvement of real property 
to be held in a trade or business or in 
an activity engaged in for profit generally 
must be capitalized and amortized over 
10 years.33 The Act repeals §189 and 
applies a new uniform capitalization rule 
in its place. Under the capitalization rule, 
construction period interest must be 
capitalized and added to basis—to be 
recaptured through depreciation deduc- 
tions over the ACRS life of the property 
in question.*4 

The Act applies the new uniform cap- 
italization rules to noninventory property 
produced for sale and self-constructed 
property.*5 This provision is intended to 
statutorily impose the Idaho Power rule 
on all indirect costs associated with self- 
constructed property.*6 

Under the Act, taxpayers reporting 
income on a long-term contract under 
a method other than the percentage of 
completion method are subject to the 
capitalization rules now applicable to tax- 
payers using the completed contract 
method of accounting with respect to 
extended period long-term contracts, with 
certain modifications. Such taxpayers 
must capitalize any costs identified as 
attributable to the contract.%” 

Research and development costs unre- 
lated to a particular contract, marketing, 
selling, advertising expenses, and unsuc- 
cessful bid and proposal costs are exémpt 
from the capitalization requirement.** 


Real Estate Mortgage Investment 
Conduits (REMIC) 

The Act sanctions the creation of a 
new type of entity known as a Real 
Estate Mortgage Investment Conduit.39 
A REMIC is an entity that is formed 
for the purpose of holding a fixed pool 
of mortgages secured by interests in real 
property, and issuing multiple classes of 
interests to investors. A REMIC is treated 
as a corporation for income tax purposes, 
but is allowed a deduction for all amounts 
includible in the income of holders of 
certain interests of the REMIC. Gener- 
ally, a REMIC is directly taxable only 
on prohibited transactions and certain 
retained amounts.‘ 

Any entity, including a corporation, 
partnership or trust that meets specified 
requirements can elect to be treated as 
a REMIC. Substantially all the assets 
of the entity must consist of “qualified 
mortgages” and “permitted investments.” 
A qualified mortgage is any obligation 
secured by an interest in real property 
and that is transferred or purchased by 
the REMIC within a short period after 
interests in the REMIC are issued.*! Per- 
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mitted investments include amounts 
received under qualified mortgages which 
are invested for a temporary period in 
passive activities with payments from such 
investments made to REMIC investors 
at the next regular payment date. Also 
included in this definition are intangible 
assets held in a fund for reasonably 
required reserves of the REMIC.* 

A “regular interest” is an interest in 
a REMIC whose terms are fixed and 
which terms unconditionally entitle the 
holder to receive a specified principal 
amount and provide interest payments 
based on a fixed rate. 

A “residual interest” is any interest 
in a REMIC other than a regular interest, 
provided there is only one class of such 
interest and that all distributions with 
respect to such interests are pro rata.“ 
In general, when a REMIC has been 
properly created, some of the significant 
tax consequences are as follows: 

1. On transfers of property to a 
REMIC, no gain or loss is recognized 
to the transferor if the transfer is in 
exchange for a regular or residual inter- 
est.45 

2. A REMIC is not treated as a taxable 
entity for federal income tax purposes. 
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The income of the REMIC is taken into 
account by holders of interests. But, the 
REMIC is subject to a 100 percent tax 
on certain prohibited transactions, includ- 
ing the disposition of a qualified mort- 
gage.*6 

3. The holders of regular interests gen- 
erally take into account that portion of 
the REMIC’s income that would be taken 
into account by an accrual method holder 
of a debt instrument with terms equiva- 
lent to the terms of the regular interest.*’ 

4. The holder of a residual interest 
takes into account his daily portion of 
the taxable income or net loss of the 
REMIC for each day during the holder’s 
taxable year in which such holder holds 
such interest. The amount so taken into 
account is treated as ordinary income 
or loss.*8 

5. The taxable income or net loss of 
the REMIC for purposes of determining 
the amounts taken into account by hold- 
ers of residual interests is determined 
in the same manner as for an individual 
having a calendar year as his taxable 
year and using the accrual method of 
accounting.*° 

6. Ifa REMIC adopts a plan of complete 
liquidation, and sells all of its assets (other 
than cash) within the 90-day period begin- 
ning on the date of the adoption of the 
plan of liquidation, then the REMIC 
recognizes no gain or loss on the sale 
of its assets, provided that the REMIC 
distributes in liquidation all of the sale 
proceeds plus its cash (other than amounts 
retained to meet claims) to holders of 
regular and residual interests within the 
90-day period.*%° 

It should be clear from the discussion 
in this article and the prior article by 
Messrs. Egerton, Naponick and Looney 
that both the nature and form of real 
estate ownership will change dramatically 
after the Act is fully effective. Real estate 
tax shelters will be forced to revolve 
around the at-risk and passive activity 
loss rules and many prior practices will 
have to be changed or curtailed. Real 
estate ownership will have to be analyzed 
from an economic perspective, with less 
of an eye on its tax benefits; thus shifting 
real estate to a more equal footing with 
other investment vehicles. Nevertheless, 
as is usually the case with tax reform, 
the tax aspects of real estate have not 
been eliminated, but have become more 
complex and attorneys counseling devel- 
opers and investors must review these 
new rules to advise their clients properly. 
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Family Law 


by Bruce A. Christensen 


Psychological warfare breaks out during 
the dissolution of marriage case and an 
early casualty is often the family law 


lawyer who cannot effectively deal with - 


the situation. The condition of a client 
with serious psychological problems who 
is going through a divorce greatly 
heightens the difficulty of the family law 
attorney in properly conveying advice, 
achieving an appropriate settlement in 
the case or preparing for trial. Such a 
client seeks to have the attorney engage 
in “nastiness” in an effort to harass, intim- 
idate or annoy their spouse and their 
spouse’s counsel. Each of these problems 
and others repeat themselves frequently 
in the family lawyer’s practice. It often 
seems that the psychological problems 
of dealing with one’s own client or the 
opposing party are the most troublesome 
aspects of the case, over-shadowing the 
legal or financial issues. Yet the family 
law attorney is far better trained to handle 
the legal and financial issues than to deal 
with these psychological problems. 

A practitioner with any experience in 
handling family law cases soon learns 
that client relations or opposing party 
relations can be the most difficult and 
frustrating aspect of his practice. The 
emotional outbreaks, heartaches and drain 
of the lawyer’s own psychological energy 
pose challenges far different in a case 
than do the factual, financial or legal 
aspects. Undoubtedly these difficult prob- 
lems and emotional drain on the lawyer 
are a principal reason why many lawyers 
will not handle family law matters, at 
least those that have any contested aspect 
to them at all. The attorney, legal assistant 
or secretary can soon find themselves 
hopelessly wrapped up and wrung out 
by the emotional trauma, bitterness, inces- 
sant complaining or downright nasty behav- 
ior of the client or the client’s opponent. 
Lawyers often feel, quite justifiably, that 


The Psychology of Clients 


they are ill-equipped to handle these situ- 
ations and either try to ignore them, 
attack back, wish them on another staff 
member in the office or otherwise bumble 
through the situation. 

Much has been written about the use 
of psychiatrists and psychologists as wit- 
nesses, the development of their testi- 
mony and cross-examination. Very little 
has been written to provide the family 
law practitioner with insight and usable 
advice in dealing with the psychological 
problems presented by a case other than 
as it relates to presenting testimony to 
the court. This article attempts to discuss 
some of the more common psychological 
problems and situations facing family law 
attorneys on a daily basis in many cases 
and how lawyers can handle such difficult 
situations. 

Lawyers often neglect to use other pro- 
fessionals, particularly psychologists and 
psychiatrists, other than when viewing 
them as “witnesses” in a case. Without 
question this is a mistake. Neither law 
school, CLE nor any other source trains 
lawyers to understand and practically deal 
with psychological problems manifested 
by their clients or the opposing party. 
Few lawyers are psychotherapists or have 
any background or training in the field. 
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Yet the lawyer will tend not to consult 
a mental health professional about 
handling troubling clients or aspects of 
cases, perhaps, ironically, waiting to do 
so until the participating lawyer has devel- 
oped a psychological illness. By use of 
a dialogue format with a mental health 
professional, Dr. Charles Kram of the 
School of Medicine of the University of 
Miami Department of Psychiatry, this 
article explores creative and humanistic 
approaches to these interpersonal rela- 
tionships. 

Christensen: Dr. Kram, often a lawyer 
will represent a client who has a serious 
and diagnosed psychological problem and 
who may be consulting or receiving ongo- 
ing treatment from a psychologist or a 
psychiatrist. How can the family law attor- 
ney better prepare to understand the 
client’s problem and treatment and better 
communicate to the client those matters 
of importance in the case, its development 
and completion? 

Dr. Kram: You describe the client as 
having a serious psychological disturb- 
ance. It is reasonable to assume that this 
client may have equally serious commu- 
nication and perceptual difficulties, and 
that these observations may be accompa- 
nied by a maladjusted behavior pattern 
as well. 

The family attorney should be prepared 
for displays of impaired psychological func- 
tioning in the client. These may appear 
in one or more forms of erroneous 
perceptions, poor judgment, faulty rea- 
soning, and misinterpretations. The valid- 
ity and reliability of objectively accurate 
communication with this client on a con- 
sistent basis thus becomes difficult. 

The family lawyer can confer with the 
client’s therapist, after first receiving the 
client’s authorization to do so. The ther- 
apist can aid the attorney in clearly 
ascertaining the client’s level of compe- 


tency in dealing with the various legal 
issues. The therapist may advise means 
for improving effectiveness of commu- 
nication with the client, for reducing or 
removing psychological barriers, and/or 
for employing the assistance of a family 
member or friend as an intermediary to 
provide the attorney with auxiliary inroads 
toward improving the work relationship 
with that client. 

And, in more extreme instances, it may 
enable the attorney to determine the advis- 
ability for modifying the schedule of hear- 
ings and motions. 

The family lawyer would want to work 
closely with the client’s therapist through- 
out the duration of legal proceedings, 
a plan which the therapist would appreci- 
ate as well. 

Christensen: Lawyers frequently deal 
with cases in which much bitterness 
between the parties is expressed. Hostility 
and overt actions to hurt the other party 
are common. Sometimes it may be in 
the form of a physical beating, being 
locked out of the marital home, threats 
to leave the other party destitute, cut 
off support, leave the country, cancel 


credit cards, run up unusual charges on 
credit accounts, fight for custody of the 
children, etc. Often both parties will be 
involved in this process and want their 
lawyers to be involved as well, even though 
many of these problems may have little 
bearing on the merits of the case. How 
can a family law practitioner best under- 
stand this type of problem and handle 
it in a more positive manner? 

Dr. Kram: Your question points to a 
not uncommon occurrence observed in 
cases of family dispute. The ensuing feel- 
ings of hostility, mutually experienced, 
may take covert as well as overt expres- 
sion. In the escalating spiral of deeply 
felt anger and bitterness, both parties 
involved characteristically strive to enlist 
the support and even the active participa- 
tion of their respective attorneys. And, 
human frailties being what they are, one 
can get caught up in the excitement of 
battle and lose one’s perspective in the 
process. There is also the added tendency 
to want to champion the cause one is 
being paid to support. 

The family law practitioner in these 
situations benefits from recognizing the 
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boundaries of the practitioner’s own area 
of competence. This means not confusing 
the role of attorney with that of mental 
health counselor. In respecting a clear 
distinction between the two roles, the 
attorney strengthens the ability to with- 
stand the client’s entreaties to join in 
the battle. There is also then a corre- 
spondingly reduced inclination to lose 
sight of the central issues of the case 
from the legal aspect. 

In those instances of extreme and seem- 
ingly endless ongoing demonstrations of 
bitterness and belligerence, and when 
progress with the case is stymied as a 
result, the attorney may obtain assistance 
through consultation with a mental health 
professional who specializes in marriage 
and family relations. There are fringe 
benefits from these consultations which 
include that of maintaining the attor- 
ney’s own peace of mind and emotional 
balance in addition to resolving these 
troublesome issues with fewer wasted 
motions. 

As a general observation, the attorney 
who works almost entirely with family 
law cases may find it helpful to confer 
periodically with a mental health pro- 
fessional. The more as well as the less 
successful cases, as well as related emotion- 
ally exhausting and trying experiences, 
can be reviewed and examined during 
these sessions. This procedure constitutes 
an excellent means for gaining insights 
to be profitably used in future work. 

Christensen: Other clients may fre- 
quently be depressed about the disso- 
lution of their marriage and express little 
interest or willingness to participate in 
their own case, or be unwilling to regard 
any possible outcome as being fair or 
favorable to them. How can the family 
lawyer deal with this situation? 

Dr. Kram: This client may be experi- 
encing a clinical depression in reaction 
to impending divorce. This is the individ- 
ual in whom this event triggers a convinc- 
ing self-image of abysmal and unre- 
deemable failure. This client may appear 
sad and withdrawn, may display feelings 
of hopelessness and helplessness, and may 
report behavior changes including preoc- 
cupation and remoteness. The apathy and 
listlessness which often accompany this 
condition reduces this person’s motiva- 
tion as well as ability to concentrate on 
issues, to make decisions. and to look 
to the future with optimism. 

In these instances when more extreme 
manifestations of depressive symptoms 
make themselves apparent that postpone- 


ment of the case may be indicated until 
the mental fog and emotional flatness 
have lifted. Referral for treatment should 
be considered in those instances when 
depressive symptoms become more acute, 
or when they extend beyond the tran- 
sitory stage. 

Parenthetically, it is advisable for the 
family lawyer in these situations to 
distinguish symptoms of clinical depres- 
sion from indicators of emotional im- 
maturity and, in turn, both of these from 
signs of chronic perversity. 

Christensen: Many, if not most, clients 
from time to time express considerable 
anxiety over the completion of their case. 
This may range from a routine case of 
jitters to desperation and panic, partially 
or completely clouding their ability to 
focus on the resolution of the case, eval- 
uate the attorney’s advice or realistically 
view the likely outcome in the event of 
a trial. What recommendations do you 
have for lawyers in handling this sort 
of client problem? 

Dr. Kram: Whether manifest or covert 
it is the unusual client who is genuinely 
devoid of feelings of anxiety when im- 
mersed in a case. A mild to moderate 
amount of anxiety displayed by the client, 
especially at the outset of a case, as well 
as at critical points along the way, is 
therefore to be expected. Through this 
behavior the client is tacitly inquiring 
into the lawyer’s professional skill and 
competence, and asking for assurance of 
unexpressed doubts and uncertainties. 

Once the client has completed the 
selection of an attorney, that client is 
in most instances psychologically prepared 
to invest trust and confidence in that 
attorney. Expressions of anxiety by the 
client often tend to reflect personal self- 
doubts unrelated to that attorney and 


do not warrant having any further mean- 
ing ascribed to them. It even makes for 
a healthier relationship for that matter, 
for the client to verbalize rather than 
to withhold these feelings. 

Factual explanations conveyed in lay 
terms and presented in positive tones usu- 
ally suffice to reassure the client who 
does raise questions about case manage- 
ment. It is in those instances when 
inquiries from the client are turned aside 
or treated dismissively, or when a client 
is left hanging, and when replies are vague 
and fuzzy or conveyed in jargonistic lan- 
guage that anxiety in the client escalates. 
And it is in this setting that the genesis 
for doubt of and distrust in one’s attorney 
may originate. 

Anxiety cuts both ways. The attorney 
already endowed with fears and poor self- 
concept is prone to misperceive and to 
personalize a client’s indications of anx- 
iety and may mistakenly assume that pro- 
fessional adequacy is being questioned 
when, in fact, the client is ventilating 
personal uncertainties. 

In those situations when a client exhibits 
overwhelming consistent anxiety and ten- 
sion, it can be helpful to enlist the aid 
of a person within that client’s environ- 
mental support system. This may be a 
family member or friend who can be 
kept informed of proceedings and who 
is then prepared to assist and encourage 
the client in the necessary cooperative 
work with the family attorney. 

As noted earlier, with the more acute, 
intense situations referral to a mental 
health professional may be indicated. In 
these instances clients will often display 
an immobilized behavior pattern and may 
need psychological intervention to set them- 
selves back into motion. 

Christensen: Dr. Kram, when clients 
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either have a treating mental health pro- 
fessional or agrees to start seeing one 
with their lawyer’s advice, how can that 
professional participate in the overall res- 
olution of the case other than just by 
being a witness at trial if one is held? 

Dr. Kram: The family law attorney 
can substantially ease and lighten an oth- 
erwise burdensome task by establishing 
a practice of conferring with the therapist 
of the client involved in a case of family 
dispute. 

Family law has to do with conflicting 
issues between parties, both of whom 
are likely steeped in emotion so far as 
the disputed issues are concerned. The 
principals in these cases can experience 
one of various conditions of emotional 
disequilibrium. They may, as a conse- 
quence, have the full quality of their 


. mental functioning reduced at least to 


some degree. Judgment, reasoning, and 
perception are among those mental pro- 
cesses which can be adversely affected. 
The client in this situation is less able 
to participate energetically and advanta- 
geously in those plans formulated by the 
attorney and which require the client’s 
active and complete cooperation. 

It is not uncommon for one or both 
parties involved in these cases to have 
a mental health professional. These clients 
may be having situational adjustment 
reactions in response to the issue at hand 
or be suffering from adjustment difficul- 
ties where the onset predated the current 
legal issues. 

The attorney in these cases is well 
advised to unite forces with the client’s 
therapist. The client, as well as attorney 
and therapist, all three, benefit from a 
collaborative working arrangement at least 
for the duration of the legal procedures. 
There are undoubtedly many additional 
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situations which frequently occur that 
could be the subject of professional psy- 
chological advice to the lawyer handling 
a family law matter. Specific factual situ- 
ations of particular cases will raise the 
need to consider various approaches to 
a client’s psychological needs or prob- 
lems. Attorneys are well advised to con- 
sult with a mental health professional 
in such situations and counsel should 
routinely do so in those cases when the 
client is already in consultation or therapy 
with such a professional. 

At key junctures during the completion 
of a family law case, it is wise to consult 
with the client’s existing mental health 
professional, particularly as it may relate 
to a settlement of the case, in order to 
ensure the client’s full understanding. It 
may likewise be advisable to conduct a 
joint session with the attorney, the mental 
health professional and the client to dis- 
cuss developments in the case or its reso- 
lution. This is particularly helpful when 
clients suffer from a psychological prob- 
lem of some severity that may impair 
or completely impede their ability to under- 


stand the circumstances of their own cases, . 


the advice of their counsel and act or 
authorize actions in accordance with their 
best interests. 

To do so takes time. However, time 
spent with the mental health professional 
may well save considerable time that law- 
yers would otherwise waste “spinning their 


wheels” with their own client, becoming 
increasingly frustrated by the inability to 
surmount the client’s psychological prob- 
lems in order to resolve the matter. That 
is time well spent. Bj 
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The authors of the February Real Property, Probate and 
Trust Law Section column and Tax Section column were 
incorrectly identified in biographical information. Correct. 
photographs and biographies are printed here. 


ADAMS 
Tax Section 


Frank T. Adams is a Florida Bar 
board certified estate planning and pro- 
bate lawyer with the firm of Ruden, 
Barnett, McClosky, Schuster & 
Russell, P.A., in their Miami office. In 
addition to his J.D. degree, he received 
an LL.M. in estate planning at the 
University of Miami. He has lectured 
on and published numerous articles in 
the areas of estate planning and adminis- 
tration, and estate tax matters and is 
co-editor of The Florida Will Manual. 
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The Securities Industry Standards Act of 1986: 
Taking the Offensive Against Securities Fraud 


by Stuart R. Cohn and R. Michael Underwood 


Born out of a succession of massive, 
Florida-based securities scandals,' the 1986 
Securities Industry Standards Act (“the 
1986 act’)? materially amended the 
enforcement and registration provisions 
of Florida’s blue sky statute, the Florida 
Securities and Investor Protection Act.3 
Increased controls were imposed upon 
issuers and promoters of securities 
offerings and other investment opportuni- 
ties, as well as upon securities dealers. 
Coupled with recent additional funding 
enlarging the Division of Securities’ 
investigative and enforcement staff,* the 
statutory revisions offer promise that 
Florida may considerably cleanse itself 
of those dishonest promoters attracted 
to the state by its expanding and 
concentrated senior citizen population, 
proximity to off-shore banking facilities, 
and previously limited enforcement 
resources. 

The 1986 act substantially followed 
the recommendations of the Comptrol- 
ler’s Task Force on Securities Regulation. 
The task force, created in 1985 by 
Comptroller Gerald Lewis and chaired 
by former Governor Reubin Askew, was 
composed of representatives from the 
securities bar, investment industry, 
academia, state government and con- 
sumer groups.’ Its report, issued in 
March 1986, set forth recommendations 
ranging from statutory reform to in- 
creased efforts at public education.6 The 
principal statutory revisions made by 
the 1986 act may be grouped into three 
areas: enforcement provisions, broker- 
dealer regulations and securities registra- 
tion. 


Enforcement Provisions 

(1) Boiler Rooms. Recent years have 
witnessed an increase in boiler room 
operations selling investments ranging 
from precious metals to art work. A 
boiler room is essentially a high-pressure 


telephone campaign utilizing numerous 
telephone solicitors within a single office.’ 
Those called are often persuaded, 
through misrepresentations of value, to 
purchase sight unseen precious metals, 
coins or other items of tangible or 
intangible property. Often the solicitors 
call only out-of-state prospects, hoping 
to avoid Florida-based complaints that 
may result in local law enforcement 
activity. Enforcement agencies face 
difficult problems in closing down or 
prosecuting boiler room operations. They 
are quickly set up, easily dismantled, 
and operators often use pseudonyms 
when dealing with investors. Further- 
more, until 1984 there was no clear 
statutory basis under the Securities Act 
for state prosecution of many boiler 
room schemes. An effort in 1983 to 
apply the securities laws to boiler rooms 
selling service contracts in connection 
with the federal oil and gas lease lottery 
was rejected by the court on jurisdictional 
grounds.’ 

Amendments in 1984 to the Securities 
Act sought to remedy the jurisdictional 
problem. A defined class of “investments” 
was created,? and investment fraud 
through boiler room activities was added 
to the act’s list of prohibited practices.!° 


These measures proved useful to enforce- 
ment agencies, but a major loophole 
continued to exist for the sale of tangible 
personal property with 30-day delivery.!! 
Task force testimony indicated a rise 
in the number of boiler rooms inducing 
investments that turned out to have far 
less value than promised. That loophole 
was closed in the 1986 act by eliminating 
telephone solicitations from the exemp- 
tions.!2 The act continues to distinguish 
between legitimate retail dealers and the 
faceless, boiler room operators relying 
principally on telephone solicitation.!3 

(2) Criminal Penalties. Consistent with 
the task force recommendation, criminal 
penalties for fraudulent securities or 
boiler room operations were increased 
from third to first degree felonies 
whenever five or more victims were 
defrauded in an aggregate value of at 
least $50,000.!4 Other securities violations, 
such as failures regarding securities 
registration or broker-dealer licensing, 
continue to be subject to third degree 
felony provisions. 

As an alternative to the criminal fine 
ordinarily attaching to such felonies, the 
1986 act further adopted the Task Force 
recommendation to permit courts to 
impose a fine up to three times the 
profit gained or loss caused by the 
offense, plus court, investigatory and 
prosecutory costs.'® The costs so assessed 
would fund a newly-established anti- 
fraud trust fund to be used by the 
Comptroller’s Office for additional 
investigations and prosecutions in these 
areas.!7 

(3) Administrative Remedies. Enforce- 
ment officials of the Comptroller’s Office 
testified before the task force that their 
ability to act swiftly in emergency 
situations was hindered by uncertain 
statutory standards regarding notice and 
hearing. Pursuant to task force recom- 
mendation, the 1986 act authorized the 
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department to issue 90-day cease and 
desist orders without hearing in cases 
of “immediate danger to the public,” 
the order to remain in effect throughout 
any administrative hearings subsequently 
instituted by the department.!* The statute 
contains no standards for determining 
the existence of “an immediate public 
danger.” Given the variety and com- 
plexity of investment frauds, standards 
beyond the most general of terms would 
be impossible to delineate. Any order 
by the department, however, would be 
subject to immediate judicial review,'9 
thus reducing somewhat the concerns 
raised by the ex parte nature of the 
emergency orders. 

In response to recommendations of 
both the task force and the Florida 
auditor general, the 1986 act also 
authorizes the department to impose fines 
of up to $5,000 for each violation it 
finds of any provision, rule, order or 
consent agreement under the Securities 
Act.20 Formerly, fines up to $1,000 were 
authorized only for violations of cease 
and desist orders. Administrative fines 
collected by the department are to be 
paid into the Anti-Fraud Trust Fund.?! 


Broker-Dealer Regulations 

(1) Federal Registration and SIPC. 
Perhaps the task force’s most striking 
recommendation, adopted in the 1986 
act, is the requirement that all Florida 
securities dealers, with few exceptions, 
be federally registered, thereby coming 
within the insurance coverage of the 
Securities Investor Protection Corpora- 
tion (SIPC).22 Most Florida dealers are 
federally registered. The act swept into 
new SIPC coverage two primary classes 
—exclusively intrastate dealers and 
government-only securities dealers. 

Established in 1970,23 SIPC is a not- 
for-profit membership corporation de- 
signed to create an insurance fund 
covering investor losses of cash or 
securities held in the custody of federally- 
registered broker-dealers who become 
bankrupt or otherwise insolvent. Both 
the ESM and GIC scandals involved 
such custodial accounts, but neither of 
those government-securities dealers was 
federally registered. Funding for SIPC 
is provided by membership assessment, 
augmented by federal loans up to $1 
billion.24 Individual claims are covered 
up to $500,000 ($100,000 limit on cash 
claims).25 

Florida has decreed, but will SIPC 
obey? There is cause for concern whether 


the Florida statute will assure SIPC 
coverage as intended. As of the passage 
of the 1986 act, dealers engaged exclu- 
sively in government securities trading 
were exempt from federal registration, 
and thus excluded from SIPC coverage. 
It is therefore appropriate to ask whether 
Florida can shoehorn its government- 
only dealers into SIPC coverage through 
the expedient of requiring federal 
registration as a condition for state 
registration. The recently enacted 
Government Securities Act of 198626 may 
prove helpful, as it eliminated the federal 
exemption from registration for govern- 


criminal or disciplinary charges.” 
Following extensive discussion, the 
task force concluded that there was no 
constitutional infirmity to a provision 
permitting denial, suspension or other 
action based on a pending enforcement 
proceeding, although considerable con- 
cern was expressed for the impact upon 
licensees already doing business in 
Florida. The 1986 act adopted the task 
force recommendation permitting interim 
denial, suspension or restriction based 
on pending enforcement proceedings,?° 
subject to the condition that action 
against any current licensee be taken 


The expanded licensing authority arguably offends 
the cherished principle of innocence until proven 
otherwise. This is not novel, as licensing statutes for 
other professions in Florida contain analogous provisions 


ment securities dealers.2” Florida’s case 
for SIPC application is thus strengthened, 
particularly as the federal act contains 
no indication that SIPC would not apply 
to this new class of registered dealers. 
However, rules will undoubtedly be 
promulgated in the near future governing 
numerous aspects of such regulation, 
and we may expect the issue of SIPC 
coverage to be addressed. Until resolved, 


Florida’s ploy remains to be tested. In 


any case, the requirement of SEC 
registration provides an additional layer 
of regulatory protection with respect to 
securities dealers.?8 

(2) License Denial, Suspension or 
Restriction. Perhaps the most extensive 
constitutional debate within the task force 
grew out of a suggestion by the 
department that it should be authorized 
to withhold licensing, or suspend or 
restrict current licenses, on the basis of 
pending criminal or enforcement pro- 
ceedings in other jurisdictions. The ten- 
dency of fraudulent promoters or dealers 
to jump from state to state, keeping 
ahead of enforcement agencies, may 
result in a licensing application filed in 
Florida during the pendency of an 
enforcement proceeding elsewhere. Enu- 
merated statutory grounds for revocation, 
denial or suspension of licenses did not 
clearly include pending, unresolved 


48 THE FLORIDA BAR JOURNAL/MARCH 1987 


only after prior hearing and findings 
that a prima facie case exists in support 
of the pending charges.?! 

The expanded licensing authority 
arguably offends the cherished principle 
of innocence until proven otherwise. This 
is not novel, as licensing statutes for 
other professions in Florida contain 
analogous provisions.32 It is no answer 
that licenses are mere privileges, not 
rights, for the Supreme Court has made it 
clear that discretionary government 
benefits cannot be withheld if to do so 
would impinge upon constitutional 
safeguards.33 Nevertheless, the amended 
provisions may well be supported by 
the substantial public interest in the 
integrity of the securities market. As a 
matter of balancing, the temporary 
inconvenience or loss to a licensee or 
applicant may be of far less consequence 
than the prolonged financial suffering 
of countless defrauded investors. Enforce- 
ment action after investments have been 
made is often ineffective in recovering 
losses. Prelicensing denials or short- 
term suspensions may, in these limited 
circumstances, be of considerably greater 
public benefit. 

(3) Control Changes. The licensing 
process includes review of the “good 
repute” of the applicant,34 a factor that 
may change through control shifts 


occurring subsequent to the license grant. 
Prior statutory provisions required only 
the reporting of any such change,?5 
leaving uncertain the department’s 
enforcement capacity when changes in 
personnel raised regulatory concerns. 
Pursuant to task force recommendation, 
the 1986 act requires advance department 
approval for any change in the control 
of a licensee.36 Control is now adminis- 
tratively defined as the power, however 
held, to direct policies, a 25 percent 
ownership of voting securities or profit in- 
terest being presumptively deemed control.3” 
The prior approval provisions are 
waived for mergers or takeovers with or by 
existing licensees.38 

(4) Registration Disclaimer. Task force 
testimony by defrauded investors revealed 
a serious, yet unintended, problem arising 
out of broker-dealer licensing: the grant 
of license is regarded by some investors 
' (perhaps at the not-so-subtle urging of 
the promoters) as the government’s seal 
of approval for the licensee’s activities. 
The term “registered” may become part 
of a deceptive sales technique. Although 
such misconceptions may be impossible 
to eradicate, the 1986 act addressed this 
concern by requiring a disclaimer of 
state sponsorship or approval to accom- 
pany any statement regarding the seller’s 
“registration.”39 Disclaimers must be 
made for both written and oral state- 
ments, although enforcement of the 
provision for telephone or other oral 
solicitations may prove exceedingly 
difficult. 

(5) Arbitration Agreements. Consumer 
representatives expressed concern to the 
task force with the common practice 
of brokerage firms requiring through 
their printed form contracts that arbitra- 
tion of any customer disputes be 
submitted to a panel appointed by the 
National Association of Securities 
Dealers or other identified industry 
group. Although the task force made 
no findings of bias with respect to such 
panels, it recommended that arbitration 
clauses permit customers the option of 
selecting the American Arbitration 
Association to handle the proceedings.” 
The mandated option as drafted in the 
initial legislative proposals was effectively 
negated through a legislative amendment 
changing “shall” to “may,” thus leaving 
to the brokerage firms the choice, as it 
always had, of whether to provide in 
the contract the optional AAA forum.*! 
The statutory provision is, therefore, of 
little practical effect beyond precatory 


value, standing only as a curiosity to 
those unfamiliar with its legislative 
history. 


Securities Registration 

Prior to the 1986 act, merit review 
had not been applied in Florida to 
federally registered offerings since 1978.4 
The 1978 amendment was founded on 
the belief, supported substantially by 
enforcement statistics, that federally 
registered offerings, having survived the 
review process of the SEC, are unlikely 
to contain elements of fraud or unfair- 
ness. From a cost-benefit standpoint, 
the expenditure of large amounts of 
personnel time and energy in reviewing 
such offerings at the state level was not 
regarded as an efficient use of scarce 
resources. 

Post-1978 experience suggested to the 
department that the 1978 exemption may 
have gone too far. Elimination of 
federally registered offerings from any 
form of state registration resulted in the 
department’s having to utilize cumber- 
some antifraud provisions, rather than 
the simpler suspension provisions for 
registrations, where federally-registered 
offerings turned out to contain elements 
of regulatory concern. A 1985 amend- 
ment to the Securities Act eliminated 
the registration exemption and created 
a simplified process of “notification 
registration” for federally-registered 
offerings.43 The statutory revision was 
not intended to re-introduce preclearance 
of such offerings by merit review, but 
rather to subject the offerings to the 
revocation and suspension provisions 
applicable to all registered offerings that, 
subsequent to registration, raise problems 
as to viability or safety of the invest- 
ment.*4 

Testimony before the task force 
suggested further revision. Recent years 
have witnessed a substantial increase in 
the offerings of so-called “penny stocks” 
registered under the relatively simple 
federal form S-18.45 Problems arise 
principally with shares offered at $5 per 
share or less by companies having few 
assets and no material prospects. Inves- 
tors may often be aware of the high 
risk of such stocks, but there is strong 
enticement to purchase hundreds or 
thousands of shares at very low prices 
where the upward movement of only a 
few cents per share may reap consider- 
able profits. Task force testimony 
indicated that the track record of many 
low-priced offerings is such that investors 
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may not be sufficiently protected by the 
disclosure-oriented process of federal 
registration.*® 

A second problem considered was that 
promoters or underwriters with histories 
of securities violations could register an 
offering in Florida by notification and 
be in and out of the state before 
enforcement agencies even became aware 
of potential problems. This concern, 
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together with that of penny stocks, 
resulted in task force recommendations, 
incorporated in the 1986 act, limiting 
the availability of notification registration. 

(1) Penny Stocks. Federally registered 
offerings at $5 or less per share or unit 
no longer qualify for notification 
registration,’” and thus must go through 
the fuli state registration processes. A 
major exemption from this provision 
was created for securities listed or 
approved for listing on a stock exchange 
or carried in the National Association 
of Securities Dealers’ Automated Quota- 
tion System (NASDAQ), or securities 
“of the same issuer and of senior or 
substantially equal rank to securities so 
listed or designated.”48 The exemption 
essentially relies on the regulatory 
standards within such exchanges and 
dealer-based systems to monitor the 
quality of such offerings. 

The book has not been closed on the 
penny stock problem. The statute 
compromises between concern for vul- 
nerability of investors and recognition 
that there are many legitimate low-priced 
offerings for which full registration, 
including the time and resources of merit 
review, is not warranted. The provisions 
substantially limit state oversight if 
market-makers list such offerings in 
NASDAQ. Avoidance of the state 
regulatory scheme through this method 
effectively transfers to NASD the burden 
of monitoring the penny stock market. 
The resources of NASD are not designed 
for a complete policing process. Whether 
additional state regulation will prove 
necessary may depend on the size and 
scope of future problems in penny stock 
offerings.*° 

(2) Reportable Acts. Notification 
registration allows promoters or dealers 
with unsavory histories of securities fraud 
to avoid prescreening of their activities. 
To remedy that perceived problem, the 
1986 act borrowed from the “bad boy” 
provisions that qualify the availability 
of federal exemption under Regulation 
A.5° The 1986 act enumerates a series 
of “reportable acts,” prior commission 
within 10 years of any one of which 
disqualifies the offering from notification 
registration.5! The provisions, which apply 
to issuers, promoters and principal 
underwriters,>2 include bankruptcy, 
criminal convictions or pleas, injunctions 
as to licenses or business practices, and 
judicial or administrative findings of 
violation of state or federal securities 
or commodities laws. Recognizing that 


not all “reportable acts” are equally 
reprehensible or give cause for continuing 
concern, the statute authorizes the 
department to waive disqualification 
where application is not required for 
“public interest and protection of 
investors. ”>3 

Of all the provisions of the 1986 act, 
the “reportable act” portions caused the 
most adverse industry reaction. As the 
October 1, 1986, effective date of the pro- 
visions approached, it became apparent 
that many high-quality issues would 
not be offered in Florida. Underwriters 
feared that the breadth of the reporting 


breadth of the disclosable subjects may 
continue to cause unwarranted or 
unintentional problems for issuers and 
underwriters. Ongoing examination of 
the “reportable act” area will be needed 
in light of actual applications and 
administrative response. 


In Futuro 

Major amendments to the Florida 
securities laws have occurred in each 
of the past three years. The 1986 act, 
creating the most extensive set of 
amendments, will not be the last of the 
revisions.’ Securities statutes are in large 


Perhaps the combined effect of increased public awareness of 
potential fraud and rigorous enforcement of the enlarged 
regulatory powers will help to avoid the syndrome of 
investment scandals plaguing Florida 


requirements may cause inadvertent 
violation of the registration provisions. 
The 1986 act’s ambiguous reference to 
“principally underwritten”>4 could be 
interpreted to apply to any of numerous 
dealers engaged in significant selling 
efforts for a single issue. Furthermore, 
the executive structure of many dealers 
subjected large numbers of individuals 
to the reportable act condition, again 
leading to the possibility of inadvertent 
omission and violation. 

Responding to this unforeseen crisis, 
the Comptroller issued emergency tem- 
porary rules remedying the immediate 
concerns.*5 The term “principal under- 
writer” was defined as a federally- 
registered dealer who is the organizer 
of the selling effort in Florida, analogous 
to a “managing underwriter” concept. 
If that underwriter is registered and in 
good standing®® in Florida, both the 
underwriter and the issuer are exempted 
from the reportable act conditions. This 
major retreat from the statutory provi- 
sion leaves the “reportable act” provisions 
applicable only to offerings not using 
as the primary underwriter in Florida 
a federally and state-registered broker- 
dealer. The rules may have swept too 
clean, depending upon the ability of 
issuers with “reportable act” histories 
to piggyback onto the good standing 
of underwriters. On the other hand, the 
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measure reactive. Amendments are often 
in response to ever-diversifying and 
creative methods used to separate 
investors from their money. 

Statutory provisions and increased 
enforcement powers do not guarantee 
an end to securities fraud. Promoters 
intent on deception do not generally 
seek clearance of documents or obtain 
licenses from state agencies. Diligent 
enforcement at local and state levels 
may stop some fraudulent activity, but 
only some. As the task force concluded, 
“Ultimate responsibility must be placed 
on individual investors to protect 
themselves by making informed invest- 
ment decisions.”5* Perhaps the combined 
effect of increased public awareness of 
potential fraud and rigorous enforcement 
of the enlarged regulatory powers will 
help to avoid the syndrome of investment 
scandals plaguing Florida in recent years. 

B 


1 Among the more notorious investment 
frauds were State Capital Corporation (offer 
of secondary mortages—investor losses esti- 
mated at $40,000,000); ESM Government 
Securities, Inc. (government securities and 
repurchase agreements—investor losses esti- 
mated at over $300,000,000); GIC Government 
Securities, Inc. (government securities and 
repurchase agreements—losses estimated 
between $10-30,000,000); and International 
Gold Bullion Exchange (sale of precious 
metals—losses claimed of $75,000,000). 


Descriptions of these investment schemes are 
in the report issued March 1986 by the 
Comptroller’s Task Force on Securities 
Regulation, pp. 71-85. 

21986 Fla. Laws Ch: 86-85, signed June 9, 
1986. 

3 FLa. Stat. Ch. 517, hereinafter referred 
to as “the Securities Act.” 

4In 1985 the legislature authorized and 
funded 56 additional staff members to the 
Division of Securities of the Department of 
Banking and Finance, Office of Comptroller. 
An additional 12 investigative positions. were 
created in 1986. This article, consistent with 
the Securities Act, will refer to statutory 
duties or powers of the department, although 
administratively most of such matters are 
delegated to the division as the operating 
entity. 

5 Task force meetings in 1985-86 included 
hearings throughout Florida -involving testi- 
mony and written submissions from federal 
and state enforcement officials, association 
representatives, securities attorneys and 
individual victims of securities frauds. Tran- 
scripts of all testimony are on file in the 
Comptroller’s Office. 

6The task force recommended, for ex- 
ample, establishment of a consumer “hot 
line” available for telephone inquiries regarding 
registration or licensing of particular offerings, 
firms or. individuals. This service was imple- 
mented by the Comptroller’s Office in spring 
1986 and received more than 8,000 inquiries 
through December 1986.-The toll-free number 
is 800-848-3792. Callers outside Florida may 
call 904-488-0286. 

7“Boiler room” is defined in §517.021(5) 
as “an enterprise in which two or more 
persons engage in telephone communications 
with members of the public using two or 
more telephones at one location, or at more 
than one location in a common scheme or 
enterprise.” 

8Yeomans v. State, 452 So.2d 1011, 1013 
(Fla. 3d D.C.A. 1984) (“. . . the scheme 
before us is more akin to an elaborate touting 


and bet-running service than a security.”) 
91984 Fla. Laws Ch. 84-159, adding 
§517.021(11). 

101984 Fla. Laws Ch. 84-159, amending 
§517.312(1)(a) and (b). 

'! The statutory definition of “investment” 
excluded the offer or sale of tangible personal 
property, for delivery within 30 days, made 
with no specific representations as to economic 
benefit and offering a 10-day full refund 
policy. §517.021(11)(c). 

!2 §12, eliminating §517.021(11) and amend- 
ing §517.301(2). 

13 A continuing problem of interpretation 
exists with the term “investment,” particularly 
the phrase “principally induced by a represen- 
tation that an economic benefit may be derived 
from such commitment.” §517.301(2). Inter- 
pretation may be fostered by reference to 
analogous language in securities cases involving 
investment contracts; e.g., SEC v. W.J. Howey, 
328 U.S. 293 (1946) and its progeny. 

14 §13, amending §517.302(2). 

15 §517.302(1) 

16 §13, adding §517.302(3). The criminal 
fine does not appear to create a trust fund 
for payment of individual investor losses. 
Guidelines will be needed to address the issue 
of recoveries under concurrent criminal and 
civil proceedings. 

17§13, adding §517.302(3)(a). Under the 
principal urging of task force member Janet 
Reno, state attorney for the 11th Judicial 
Circuit, the task force recommended. creation 
of a “strike force” within the Comptroller’s 
Office capable of initiating prosecutions 
throughout the state and assisting. locally 
initiated prosecutions.. Although such. capa- 
bility has not yet been effected, recent 
additions to the staff of the Division of 
Securities, supra note 4, together with the 
creation of the Anti-Fraud Trust Fund may 
lead to increased centralization of investigative 
and prosecutorial efforts. 

18 §11, amending §517.221(2). 

19 §120.57(3). 

20 §11, amending §517.221. 


21 Td. 

22 §8, adding §517.12(16). Exceptions are 
limited to issuer-dealers and to primary 
government securities dealers designated by 
the Federal Reserve Bank of New York. 
Dealers exempt from registration under the 
Securities Act are also exempt from the SIPC 
requirement. See, In re Marcus, Stowell & 
Beye, Fl. Dept. of Banking and Finance 
Adm. Proc. No. 617-S-8/86. 

23 Pub. Law 91-598 (1970). 

24 Td. at §4. 

25 Id. at §9. 

26 Pub. Law 99-571 (1986), adding §15C 
to the Securities Exchange Act of 1934. 

27§15C(a)(1), 15 U.S.C. 780-5 (1986). 

28 A byproduct of mandatory federal 
registration is the minimum net capital rule 
contained in SEC Rule 15c-3-1. Although 
net capital standards for government securities 
dealers have been applied by the department, 
compliance with the stricter federal standards 
will now be mandatory. See FLA. ADMIN. 
CopDE RULE 3E-600-016. 

29 §517.161(1). 

30 §10, adding §517.161(6). Enforcement 
action is defined in the statute to include 
disciplinary proceedings brought by an 
exchange or dealer association. 

31 §517.161(6)(b). Suspension may occur 
without hearing under the emergency provi- 
sions of §120.60(8). 

32 See FLA. STAT. §471.015(4) (engineers) 
and §473.308(4) (accountants). Indeed, denials 
under those provisions are authorized solely 
on the basis of “investigations” in other 
jurisdictions. 

33 See e.g., Hampton v. Mow Sun Wong, 
426 U.S. 88 (1976), holding unconstitutional 
a Civil Service Commission rule barring 
noncitizens from federal employment. Judicial 
scrutiny includes, however, the circumstances 
supporting adoption of such restriction. 

34 §517.12(11). 

35§517.12(13). 

36§8, amending §517.12(13). 

37 FLA. ADMIN. CODE RULE 3E-600.007. 
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38 The department has by rule also waived 
the prior approval requirement when the 
acquiring party has not engaged in any 
“reportable act,” see infra note 51, within a 
10-year period. FLA. ADMIN. CODE RULE 
3E-600.007. 

39 §14, adding §517.311(b). 

40 Task Force Report, pp. 54-55. 

41 §9, adding §517.122. 

421978 Fla. Laws Ch. 78-435, adding 
§517.061(19)(a) exempting federally registered 
offerings from securities registration. 

431985 Fla. Laws Ch. 85-165, adding 
§517.082 

44 Conditions for denial, suspension or 
revocation of a securities registration are set 
forth in §517.111. 

45 Form S-18 is available for first-time issuers 
of up to $7,500,000 of securities. Disclosure 
requirements, particularly as to financial 
statements, are considerably reduced from 
other registration forms. See Fed. Sec. L. 
Rep. (CCH) Par. 7303. 


46 Task Force Report at 56-7. Recently the 
SEC suspended from brokerage business for 
45 days a firm described as “the largest 
penny stock brokerage in the country.” SEC 
Suspends Meyer Blinder and Brokerage, WALL 
St. J., Dec. 22, 1986, p. 4, col. 4. 

47 §7, adding §517.082(3)(a). 

48 Jd. NASD is the only securities dealers 
association registered with the SEC. The 
Securities Exchange Act delegates to that 
organization authority to develop and imple- 
ment rules to prevent fraudulent and manip- 


ulative practices by member dealers. 15 U.S.C. 
780-3. 


49 Definitional problems may also arise as 
to whether the “offering price” is in fact $5 
or less. The question may be raised, for 
example, multiple or packaged investments, 
stock-for-stock exchanges, or where options 
are offered below $5 for eventual exercise 
above that figure. Further, because of the 
common practice of mutual funds to issue 
low-priced shares, the department has adopted 
FLA. ADMIN. CODE RULE 3E-700.025, provid- 
ing streamlined “merit review” of securities 


issued under the Investment Company Act 
of 1940. 

50 §252(c)-(e) of Regulation A, 17 C.F.R. 
230.25 1-264(1985). 

51§7, adding §517.082(3)(b) and (4). The 
10-year reporting period exceeds the 5-year 
period for reporting of similar acts in federal 
disclosure documents. 

52“Promoter” is defined in §517.021(18). 
The terms “issuer” and “underwriter” include 
partners, directors and executive officers and, 
as to issuers, 10 percent stockholders. 
§517.082(4). 

53 §517.082(4)(d). Statutory procedures for 
processing waiver requests have been modified 
by department Rule 3E-800.005. 


54“Securities . . . principally underwritten 
by any ..: underwriter who... .” 
§517.082(3)(b). 


55 Rule 3E-ER-86-5, adopted October 15, 
1986. See Blue Sky Rptr. (CCH) Par. 17,552 
for explanation of the emergency rules. At 
a public hearing on proposed permanent rules, 
modifications were suggested for situations 
when no “principal underwriter” is designated 
at the time of registration, e.g., shelf 
registrations. Permanent Rule 3E-800.005 was 
filed for adoption by the department on 
December 31, 1986. To address concerns 
expressed at the hearing, the proposed rules 
relieve from the “reportable act” requirement 
(1) securities issued by issuer-dealers registered 
in Florida and (2) shelf registrations pursuant 
to Rule 3E-800-02 when the issuer agrees at 
the time of registration that “take-downs” 
of the offerings will be underwritten so as 
to qualify for notification registration. 

56“Good standing” is not defined by statute 
or regulation. Definition should be established 
to avoid uncertainty. 

57 Not all task force proposals were 
submitted for 1986 legislative consideration. 
Among the major recommendations that may 
be submitted is elimination of the exemption 
from registration for industrial development 
bonds issued by a government taxing district 
but payable from nongovernmental industrial 
or commercial sources. 

58 Task Force Report at 14. 
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Real Property, Probate& Trust Law 


Generation-Skipping Transfers: 
A Primer for Fstate Planners 


by J. Ronald Skipper 


No matter how expert one was in estate 
planning, the passage of the Tax Reform 
Act of 1986 requires everyone to become 
a student again. The new legislation 
retroactively repeals the generation-skip- 
ping transfer (“GST”) tax enacted in 1976 
and provides a new GST tax. This new 
tax, in general, applies to transfers made 
after October 22, 1986.! 

The good news is that, unlike the GST 
tax which was repealed, the new GST 
tax is understandable and, with a few 
technical corrections which will probably 
be made, is workable. The bad news is 
that the rate of tax on a GST is equal 
to the maximum gift and estate tax rate. 

Due to space limitations, it is not pos- 
sible to describe every aspect of the new 
legislation or every exception to the prin- 
ciples stated in this article. Instead, it 
is hoped that a discussion of the basic 
aspects of the GST tax and of the plan- 
ning implications will be beneficial to 
the reader. 


Prior Law 

Prior law imposed a tax on a GST 
under a trust or similar arrangement that 
had beneficiaries in more than one gener- 
ation below that of the grantor of the 
trust. Generally the tax was imposed when 
a GST, either a “taxable termination” 
or a “taxable distribution,” actually 
occurred and was substantially equivalent 
to the estate or gift tax that would have 
been imposed on the “deemed transferor” 
as if the property had been transferred 
outright by the deemed transferor during 
life or at death. There was a $250,000 
per grandchild exclusion and direct skips, 
e.g., grandparent to grandchild, were per- 
mitted without imposition of a GST tax. 


Current Law 
The new law attempts to impose a 
simplified tax (sound familiar?) deter- 


mined at a flat rate and eliminates the 


confusing “deemed transferor” concept 
previously needed as a reference point 
for the determination of the amount of 
the tax owed. In addition, every individ- 
ual is allowed to make aggregate transfers 
up to $1,000,000 during lifetime or at 
death that will be wholly exempt from 
the GST tax. 

Furthermore, the tax has also been 
expanded in its scope to include direct 
transfers to grandchildren or more remote 
descendants of the transferor, as well as 
transfers (subject to the tax under the 
prior law) in which benefits are “shared” 
by beneficiaries in two or more genera- 
tions below that of the grantor. More- 
over, because the GST tax will now apply 
only to current and not future interests 
in property and will no longer apply to 
powers, the new statute is much easier 
to understand than prior iaw. 


Terminology 

The terminology of the GST tax 
remains unique. For example, “skip 
person” has replaced “younger genera- 
tion beneficiary who is assigned to a gen- 
eration younger than the generation 
assignment of any other person who is 


a younger generation beneficiary,” but 
has also brought with it a “nonskip 
person.” In addition, as stated above, 
the difficult-to-apply concept of “deemed 
transferor” has been eliminated. Any trans- 
fer to a beneficiary at least two genera- 
tions below that of the transferor is a 
GST and is subject to the GST tax. 
Therefore only transfers to grandchildren 
or younger generations (called a “skip 
person”) are subject to the GST tax. 
GST’s are taxable whether in trust, pur- 
suant to an arrangement similar to a 
trust, or outright. 

The statute basically retains the prior 
law determination of generation assign- 
ment, except that lineal descendants of 
the grandparents of the transferor’s spouse 
are also assigned to generations on a 
basis like that for descendants of the 
transferor.* Therefore, portions of pro- 
posed regulation §26.2611-3 (January 2, 
1981) may be beneficial. 


Taxable Events 


A GST tax is imposed upon the occur- 
rence of any one of three different events: 
a taxable distribution, a taxable termina- 
tion or a direct skip. 

The first two events, a taxable distri- 


_ bution and a taxable termination, gener- 


ally involve transfers that were taxable 
under prior law. 

A taxable termination occurs upon the 
termination of an interest in a trust if, 
after that termination, all interests in the 
property are held only by skip persons.° 
A person has an interest in the trust 
property if such person (1) has a right 
(other than a future right) to receive 
income or principal from the trust; (2) 
is a permissible current recipient of income 
or principal; or (3) is an annuity or unitrust 
recipient in the case of a charitable remain- 
der annuity trust or unitrust, or a pooled 
income fund.® 
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In contrast, a taxable distribution 
occurs upon distribution of assets from 


a trust, whether income or principal, to 


a skip person (e.g., a grandchild) other 
than a taxable termination.’ In a signif- 
icant change from prior law, a GST 
distribution from a trust is subject to 
the GST tax whether the distribution 
is made from trust principal or trust 
income. To offset this tax; an income 
tax deduction similar to the IRC §691 
deduction for estate tax paid on income 
in respect of a decedent is allowed to 
the recipient for the GST tax imposed 
upon the distribution. 

The new event, a direct skip, occurs 
upon an outright transfer for the benefit 
of a skip person.* An example of a direct 
skip is a gift from a grandfather to his 
grandson. It also occurs upon the transfer 
to a trust if all of the beneficiaries of 
the trust are skip persons. Thus, creating 
a trust for the benefit of a grantor’s 
grandchildren would also be a direct skip. 

The taxation of a direct skip was meant 
to close a perceived “loophole” in the 
prior GST tax when a wealthy individual 
could “layer” property directly to or in 
trust for persons two or more generation 
levels below the transferor. 


Rate of Tax and Tax Base 
As previously stated, the rate of the 


GST tax is equal to the highest estate 
and gift tax rate. This rate is currently 


55 percent until January |, 1988, when’ 


the rate decreases to 50 percent. 


The tax on a taxable distribution is 
to be paid by the transferee.? Therefore, 
if the transferor (or distributing trust) 
pays the tax on a taxable distribution, 
the payment is treated as an additional 
GST subject to tax. 


In the case of a taxable termination, 
or a direct skip from a trust, the trustee 
is required to pay the tax.!® 

In contrast, in a direct skip from an 
individual, the transferor is required to 
pay the tax.'! Payment of this tax consti- 
tutes an additional gift for gift tax pur- 
poses. 


The tax base depends upon whether 
the taxable event is a taxable distribution, 
a taxable termination or a direct skip. 
In a taxable distribution, the taxable 
amount is the value of the property the 
transferee receives less any expense 
incurred by the transferee plus any GST 
tax paid by the trust. Similarly, in a 
taxable termination the taxable amount 
is the value of all the trust property for 
which the termination occurred less any 
expenses. 


Because both in a taxable distribution 
and a taxable termination the amount 


on which the GST tax is based includes 
the GST tax itself, these events are tax 
inclusive as is the federal estate tax. 


In contrast, in a direct skip the taxable 
amount is the value of the property at 
the time the transferee receives the prop- 
erty. The GST tax is paid by the trans- 
feror. Because the taxable amount does 
not include the amount of the GST tax, 
the tax on a direct skip is tax exclusive 
as is the federal gift tax. 


These definitions of the tax base favor 
direct skips because the GST tax is not 
included in the tax base, whereas: in a 
taxable termination or a taxable distri- 
bution the amount of the GST tax is 
included in the tax base. However, the 
tax on direct skips must be paid sooner 
and, consequently, loses the benefit of 
tax deferral on other transfers. 


It is very important to realize that the 
GST tax is imposed in addition to any 
estate or gift tax also due as a result 
of the transfer. Therefore, the effective 
transfer tax rate can be in excess of 100 
percent. Furthermore, any GST tax paid 
by a transferor in the case of a direct 
skip is treated as an additional taxabie 
gift of the transferor. 


These rules are summarized in the fol- 
lowing chart: 


Who Pays Tax Base Tax Inclusive 
The Tax for GST Tax or Exclusive 
Taxable as of property 
Distribution Transferee eas expenses plus Inclusive 
any GST tax paid 
by trust 
Taxable Value of property 
Terminaticn Trustee less expenses Inclusive 
Direct 
Skip from Value of property 
Individual Transferor* received by Transferee Exclusive 
Direct Skip Value of property 
from Trust Trustee - received by Transferee Exclusive 


*Payment of GST tax constitutes an additional gift for gift tax purposes but not an additional GST. 


54 THE FLORIDA BAR JOURNAL/MARCH 1987 


Exemptions 

There are several significant exemptions 
to the GST tax. Used properly these 
exemptions will enable estate planners 
to assist their clients in completely avoid- 
ing the GST tax. However, careful plan- 
ning and drafting are required in order 
to obtain the maximum benefit from these 
exemptions. 

First, the tax does not apply to any 
transfer during lifetime which is exempt 
from gift tax pursuant to either the 
$10,000 annual exclusion or the special 
exclusion for certain tuition and medical 
expense payments. !2 

Second, a special exemption is pro- 
vided for certain direct skips to a 
grandchild of the transferor.!3 The ex- 
emption is $2 million per grandchild and 
applies only to transfers made before 
January 1, 1990. The exemption is avail- 
able for an outright transfer and appar- 
ently is also available for a transfer in 
trust so long as the property vests in 
the grandchild. This limited exemption 
is the so-called “Gallo” exemption. 

Third, important exemptions are avail- 
able for transfers made prior to the 
effective dates. Every taxable termination, 
taxable distribution and direct skip which 
occurs after October 22, 1986, is subject 
to the new GST tax.!4 In addition, every 
transfer during lifetime made after Sep- 
tember 25, 1985, is treated as if it occurred 
on October 23, 1986, and therefore sub- 
ject to the new law. 

To these general rules stated above, 
there are exceptions.!5 A transfer is exempt 
from the GST tax if it is made under: 

A. A trust that was irrevocable on 
or before September 25, 1985, (so long 
as the transfer is not from additions made 
after that date); 

B. A will executed before October 22, 
1986, for a decedent who died before 
January 1, 1987, (note that no reference 
is made in the statute to revocable trusts 
although it is anticipated that a technical 
correction will correct this oversight); or 

C. A will of, or a trust included in 
the gross estate of, a decedent who was 
under a mental disability to change the 
disposition of his or her property at all 
times from October 22, 1986, until his 
or her death. 

Fourth, a transfer from a trust (other 
than a direct skip) is not a GST to the 
extent that it is subject to federal estate 
or gift tax imposed on a person one 
generation younger than the transferor.'® 
Furthermore, a transfer is not a GST 
if a GST tax has already been paid on 


the property because of a transfer to a 
person in the same or lower generation 
as the current transferee.!7 

Lastly, the most important exemption 
from the GST tax is the “GST exemp- 
tion.”!8 Every person may exempt up to 
$1 million in GST’s from the tax. Every 
transferor (and his or her personal repre- 
sentative) may allocate this $1 million 
exemption in any way desired among 


Once a transfer of 
property is designated as 
exempt, all subsequent GST’s 
with respect to the property 
are exempt, no matter 
what the amount 


any transferred property. However, once 
an allocation is made, it is irrevocable.!9 
Once a transfer of property is designated 
as exempt, all subsequent GST’s with 
respect to the property are exempt, no 
matter what the amount. This is an 
important concept in the utilization of 
the GST exemption. 

In addition, once property has been 
designated as exempt, all subsequent appre- 
ciation in its value is also exempt from 
the GST tax. For example, if upon a 
grandfather’s death $1 million is trans- 
ferred into a trust and his entire $1 million 
GST exemption is allocated to the trust, 
no part of the trust will ever be subject 
to the GST tax. If the transferor’s daugh- 
ter dies 25 years later and if in addition 
to the income and principal that is paid 
out to the daughter there is a five percent 
appreciation per year in the value of the 
trust, then upon the distribution to the 
grandchild or grandchildren $3,386,354 
will be transferred without a transfer tax. 
In contrast, if for whatever reason only 
$500,000 of the GST exemption has been 
allocated to the trust, one-half of the 
distribution would be subject to the GST 
tax, or, if a taxable termination were 
to occur, one-half of the trust property 
would be subject to the GST tax. 
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Planning Rules for GST’s 
From a careful reading of IRC ch. 
13, the following rules can be formulated: 


Rule No. 1 — Obtain the maximum 
benefit from $1 million exemption. Like 
other exemptions in the law, one has 
to utilize the exemption in order to ben- 
efit from it. Accordingly, it is the author’s 
opinion that estate planners have the duty 
to explain to clients the possible advan- 
tages and possible disadvantages of this 
exemption. In addition, if for whatever 
reason a client chooses not to utilize 
the GST exemption as part of his or 
her estate plan, confirmation of this deci- 
sion by the client should be made in | 
writing to the client. 


Rule No. 2 — Use QTIP trust for 
surviving spouses rather than outright 
devises or other types of marital deduction 
trusts. Because the surviving spouse will 
normally be treated as the transferor of 
any GST made out of property disposed 
of as a result of the spouse’s death, out- 
right devises or general power of appoint- 
ment marital deduction trusts are undesir- 
able. 

A special election allows the grantor- 
spouse not to treat property passing to 
the surviving spouse as QTIP property 
for GST tax purposes only.” Therefore, 
the grantor-spouse, rather, than the sur- 
viving spouse, will be treated as the 
transferor for GST tax purposes with 
respect to QTIP property from which 
GST’s may occur upon the surviving 
spouse’s death. Accordingly, in the normal 
situation $600,000 of the GST exemption 
would be allocated to the credit shelter 
trust and the balance of $400,000 could 
be allocated to a QTIP trust. Without 
this special rule, $400,000 of the GST 
exemption would be wasted because one 
would not want to fund the credit shelter 
trust with more than $600,000 because 
to do so would incur an estate tax to 
be paid upon the death of the first spouse. 


Rule No. 3 — Use two marital trusts 
if decedent’s assets are likely to exceed 
$1 million in value. As described above 
in Rule No. 2, in order to utilize the 
remaining $400,000 of the GST exemption 
after funding the credit shelter trust with 
$600,000 of the GST exemption, a second 
marital trust needs to be available for 
the excess, if any, of assets with values 
exceeding $1 million. This second marital 
trust can be a QTIP trust or another 
type of marital deduction trust. In addi- 
tion, two marital trusts would have the 
advantage of pursuing different invest- 
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ment objectives for the trusts and having 
any invasions for the surviving spouse 
made out of the nonexempt GST trust 
so that the GST tax will be minimized 
upon the termination of the trust. The 
surviving spouse would then apply his 
or her exemption at his or her death 
against the second marital trust and 
against his or her own assets. 

Rule No. 4 — Obtain maximum benefit 
of both spouses’ exemptions. The lifetime 
planning consideration for spouses con- 
cerning the use of the GST exemption 
are similar to those involved with the 
use of the unified credit. Neither the GST 
- exemption nor the unified credit is freely 
transferable between spouses. Therefore, 
the use of each is lost to the extent the 
first spouse to die does not have sufficient 
assets to make use of the unified credit 
or the GST exemption. Accordingly, for 
GST tax purposes, where the aggregate 
value of their property exceeds $1 million, 
a transfer should be made so that the 
spouse with the smaller estate has the 
lesser of $1 million or the amount by 
which the value of the assets of the other 
spouse exceeds $1 million. 

Rule No. 5 — Do not increase transfer 
taxes by using a GST trust. To the extent 
that upon a child’s death there is a GST 
tax to be paid because the assets in the 
trust were initially greater that the remain- 
ing GST exemption of the transferor, 
then the GST tax upon the child’s death 
will be at the maximum rate. In contrast, 
to the extent the child’s marginal estate 
tax rate is below the maximum, then 
the amount of the GST tax will be greater 
than the amount of the estate tax if the 
assets had been taxed in the child’s estate 
rather than in the GST trust. Accordingly, 
the attorney should discuss this matter 
with the client and consider providing 
for the child to have a right of withdrawal 
or a general power of appointment, or 
both, for the assets which are in a 
nonexempt GST trust. To do otherwise 
might constitute malpractice unless the 
client for a nontax reason does not want 
the child to have a withdrawal power 
or a power of appointment. If the client 
does have such a nontax reason, this 
should be confirmed in writing to the 
client. 

Rule No. 6 — Keep assets in a GST 
exempt trust as long as the client is willing 
to do so. To the extent that trust assets 
are protected from a GST tax by the 
GST exemption or nontaxable gifts, we 
have a return to the pre-1976 law pur- 
suant to which trust transfers for de- 


scendants are preferable to outright trans- 
fers to descendants. Therefore, as long 
as the assets remain in trust, they are 
not subject to gift or estate tax. 

Rule No. 7 — Use irrevocable trusts 
during lifetime. \f the client is willing, 
use of irrevocable trusts utilizing the 
$10,000 annual exclusion should be encour- 
aged. For example, through the use of 
Crummey-type power or IRC §2503(c) 
trust, a married individual could transfer 
up to $20,000 to each of his or her lineal 
descendants every year. Thus, these trans- 
fers would never be subject to the GST 
tax. 

In addition, life insurance in a GST 
trust is much more beneficial under cur- 
rent law than under prior law. The reason 
is that to the extent insurance premiums 
are excluded from gift tax through the 
use of the annual exclusion, the trust 
will never be subject to the GST tax. 
Under prior law the trust assets were 
subject to tax at the termination of the 
interest of the insured’s children except 
to the extent the grandchild exclusion 
avoided the GST tax. However, a com- 
plete exemption from the GST is far 
better than an exclusion applied to sub- 
stantial values upon the child’s death. 

Rule No. 8 — Use $2 million per 
grandchild exemption before 1990. Ex- 
tremely wealthy clients should consider 
a direct skip gift exhausting the complete 
unified credit of husband and wife ($1.2 
million) which will pass completely with- 
out federal transfer tax. However, lifetime 
use of the $2 million direct skip exemption 
before the end of 1989 will incur sub- 
stantial gift tax to the extent the gift 
exceeds the unified credit amount of $1.2 
million. 


Conclusion 

Although there are some “technical” 
problems with the statutory language, that 
is not unique for a statute of this magni- 
tude. While these problems were not dis- 
cussed due to the limitations of this article, 
the author has assumed that those prob- 
lems will be resolved in a technical cor- 
rections act. 

While a great deal of study of the 
new law must be made, the Tax Reform 
Act of 1986 has given estate planners 
techniques to avoid substantial transfer 
taxes upon the deaths of our clients’ chil- 
dren and grandchildren. Unfortunately, 
this objective will not be achieved without 
careful planning and extremely careful 
drafting in order to maximize the bene- 
fits. That is the estate planning challenge 
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that we as attorneys have under the Tax 
Reform Act of 1986. 


!Enactment date of Tax Reform Act of 
1986. 

2Internal Revenue Code of 1986 §2613(a). 
Hereafter, all references to “IRC” shall mean 
the Internal Revenue Code of 1986. 

3 IRC §2613(b). 

4IRC §2651. 

IRC §2612(a). 

6 IRC §2652(c). 

TIRC §2612(b). 

8 IRC §2612(c). 

9IRC §2603(a)(1). 

10 IRC §2603(a)(2). 

IRC §2603(a)(3). 

12 TRC §2642(c)(3). 

13 Tax Reform Act of 1986 §1433(c). Here- 
after, all references to the “Act” shall mean 
the Tax Reform Act of 1986. 

14 Act §1433(a). 

15 Act §1433(b). 

16 IRC §2611(b)(1). 

IRC §2611(b)(3). 

'8 IRC §2631(a). 

19 IRC §2631(b). 

20 IRC §2652(a)(3). 
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General Practice 


Insurance Law Quagmire: Does Florida Recognize 
a Covenant of Good Faith and Fair Dealing 
in First and Third Party Actions? 


by Esteban De Miranda 


One of the most complex problems 
facing the insurance law litigator is the 
extent of the insurer’s liability for dam- 
ages. An insurance policy is a contract 
between the insurance company and the 
insured, and, as such, traditional contract 
principles have been applied to deny recov- 
ery beyond the face amount of the policy. 
As a result, the aggrieved insurance claim- 
ant faces several potential obstacles to 
full recovery. 

First, the rule of Hadley v. Baxendale, 
9 Ex. 341, 156 Eng. Rep. 145 (1854), 
prohibits recovery of special damages 
unless the breaching party was aware of 
the particular risks at the time of con- 
tracting.! Second, courts are reluctant to 
award damages for mental distress in con- 
tract cases.2 Third, recovery is limited 
by the expectation? measure of damages, 
even where reliance losses exceed expecta- 
tion. The insured’s potential recovery is 
further restricted by the rule that punitive 
damages are generally not available in 
contract actions regardless of how willful, 
malicious, or fraudulent the breach.4 

However, trial and appellate courts in 
numerous jurisdictions have increasingly 
recognized the right of the insured to 
recover monetary damages beyond those 
specified in the insurance policy.’ The 
limitations of contractual remedies has 
compelled the judiciary to identify inde- 
pendent tort liability within the existing 
contractual relationship.* This has per- 
mitted the courts to circumvent rigid 
common law principles by combining cer- 
tain aspects of tort and contract law, 
resulting in an implied covenant of good 
faith and fair dealing in contracts.’ As 
a result, in molding the law to respond 
to the need for more equitable recovery 
for the insured, the tort of bad faith 
has evolved to provide relief for abused 
insurance claimants. 

Within recent years, the Florida judi- 
ciary has applied expansive tort remedies 


for breach of an implied covenant of 
good faith and fair dealing in third party 
insurance contract cases.’ In contrast, 
Florida courts evince a reluctance to 
extend tort liability to first party actions 
which indemnify the insured for personal 
losses sustained.? Third party insurance 
protects the insured against liability for 
injury to the person or property of a 
third party. Distinguishing between these 
types of insurance claims is paramount: 
Florida law imposes disparate remedies 
for claims against the insurer, depending 
on whether the policy at issue is first 
party or third party. 

For example, a policyholder whose first 
party claim has been wrongfully denied 
has only a cause of action for breach 
of contract unless the insurer committed 
an independent tort such as fraud or 
intentional infliction of emotional distress 
against the insured.!° In contrast, a 
policyholder whose third party claim has 
been wrongfully denied can initiate a tort 
action for compensatory and punitive dam- 
ages against the insurer.'! Notwithstanding, 
despite substantive differences articulated 
by Florida courts between first and third 
party actions, plaintiffs’ counsel continue 
to initiate first party bad faith tort actions 
for breach of the insurance contract. 


Insurance law in Florida has been fur- 
ther entangled by the adcption of F-.S. 
§624.155. The Fourth District Court has 
suggested that with the passage of this 
legislation, “Florida has [now] joined the 
ranks of those states which impose an 
implied covenant of good faith and fair 
dealing in insurance contracts,”!2 negating 
previous judicial distinctions between first 
and third party claims. Accordingly, an 
examination of the current status of 
Florida’s tort of bad faith is necessary 
in order to determine the propriety of 
imposing a statutory covenant of good 
faith and fair dealing in all insurance 
contexts. 


Third Party Actions: The Fiduciary 
Relationship 

Courts in most jurisdictions impose a 
covenant of good faith and fair dealing 
in third party insurance contracts.'3 Be- 
cause liability of indemnity policies cus- 
tomarily reserve to the insurance com- 
pany the right to control litigation, includ- 
ing the right to settle or compromise 
any claim made against the insured within 
the coverage of the policy, Florida courts 
have held the insurer must act in good 
faith toward the insured. When there is 
a good probability that an aggrieved third 
party will recover a judgment against the 
insured in excess of the policy limits, 
the insurance company has been found 
to have breached its duty of good faith 
and fair dealing if it refuses an offer 
to settle or compromise the third party 
claim within the policy limit. 

The Florida Supreme Court’s decision 
in Automobile Mutual Indemnity Com- 
pany v. Shaw, 184 So. 852 (Fla. 1938), 
was the forerunner of numerous Florida 
cases articulating the good faith approach 
to third party actions. The case dealt 
with a third party insurance policy with 
a liability limit of $6,000. Although a 
compromise offer of $5,000 was made 
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by the plaintiff before the trial, the insurer 
refused to settle and a verdict of $9,500, 
which the insured could not satisfy, was 
handed down. The court emphasized the 
degree of complete control over the 
defense of the claim granted to the insurer 
by the explicit language of the policy. 
Observing the special relationship between 
the insurer and the insured, the court 
held that the insurance company must 
act in good faith and deal fairly with 
the insured. In settlement of third party 
claims it also imposed on the insurer a 
standard of care and diligence which a 
man of ordinary prudence would exercise 
in the management of his own business. 
Although the Shaw court based the 
insurer’s liability for failure to settle or 
compromise claims on both a “good faith” 
and “negligence” theory, subsequent deci- 
sions have clarified the holding in Shaw 
to impose a duty of good faith and fair 
dealing on insurers when defending and 
settling third party actions.'4 

Implicit in the Shaw court’s rationale 
for ordering the insurer to pay damages 
in excess of the policy limits is an 
acknowledgement that the insurer stands 
in a fiduciary relationship to its policy- 
holder against whom a claim has been 
made. Citing Shaw, the court in Baxter 
v. Royal Indemnity Company, 285 So.2d 
652 (Fla. Ist DCA 1973), described the 
insurance company’s fiduciary duties to 
the insured: “(t]he relationship between 
the parties ... is ... much akin to 
that of attorney and client.” Jd. at 655. 

The Baxter court continued, declaring 
that the insurance policy 


provides that the insurer will defend the insured 
in any action brought against him, and com- 
plete control of the litigation is vested in the 
insurer. The insured binds himself to cooperate 
fully with the insurer and to neither negotiate 
for nor settle the claim against him without 
the insurer’s knowledge and consent. 


Under Shaw, Baxter and their progeny, 
Florida courts have embraced the fidu- 
ciary concept in third party insurance 
context due to the total trust and reliance 
the policyholder places upon the insur- 
ance company in the course of litigation. 
Therefore, in third party actions, the 
insurer is liable to its insured when it 
fails to defend or negotiate a settlement 
for the insured in good faith. 


First Party Actions: The Adversarial 
Relationship 

In contrast to some jurisdictions,!5 
Florida courts have refused to apply the 
covenant of good faith and fair dealing 
to first party claims. Here, courts reason, 
the relationship between the insurer and 
its insured is adversarial, debtor-creditor, 
rather than fiduciary in nature.'6 Conse- 
quently, the insurance company cannot 
be held liable in contract or in tort for 
not exercising good faith in paying or 
processing a policyholder’s direct claim: 
“The legal relationship existing between 
the insured and his insurer on claims 
for. . . damages. . . is that of a debtor 
and creditor in which no fiduciary rela- 
tionship is present.”!7 

Beyond observing the adversarial pos- 
ture of first party actions, the judiciary’s 
underlying concern with imposing a good 
faith covenant in direct actions by the 
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policyholder extends to the most contro- 
versial aspect of the tort of bad faith, 
the award of punitive damages.'* Due to 
the vast financial resources of the insur- 
ance companies, exemplary damage 
awards against these entities must neces- 
sarily be large in order to punish an 
insurer sufficiently for its wrongdoing.!9 
However, under Florida law, it is clear 
that an insured has no cause of action 
in tort against his insurer for bad faith 
in failing to pay a first party claim, and 
therefore cannot recover punitive dam- 
ages.2° As the Baxter court at 657 force- 
fully stated in rejecting the imposition 
of punitive damages against an insurer 
for its bad faith refusal to satisfy a first 
party claim, 
It would be a strange quirk in the law to 
hold that each time a debtor fails or refuses 
to pay demands made upon it by a creditor, 
the debtor would be liable for both compen- 
satory and punitive damages even though his 


failure or refusal was motivated by spite, 
malice, or bad faith. 


To recover punitive damages, the plain- 
tiff insured must show that the insurance 
company’s conduct rose to the level of 
deliberate, overt dealings constituting an 
independent tort such as fraud or inten- 
tionai infliction of emotional distress.?! 
Thus, a policyholder does not have a 
cause of action for punitive damages when 
the insurance company’s refusal to pay 
is “merely” willful, flagrant, malicious, 
or motivated by spite or ill will.?2 

The most recent case to discuss com- 
prehensively Florida’s position on the 
insurer’s bad faith refusal to make pay- 
ments due under a contract of insurance 
is T.D.S. Incorporated v. Shelby Mutual 
Insurance Company, 760 F.2d 1520 (11th 
Cir. 1985). Here, the first count of the 
complaint alleged that the insurer 
breached an insurance contract by refus- 
ing to pay on a fire loss claim submitted 
by the insured; the second count sought 
punitive damages for tortious conduct 
of the insurer, and included allegations 
of fraud, intentional interference with prop- 
erty rights, and defamation. The insurer 
answered and asserted the defenses of 
arson and misrepresentation. The insured 
presented a considerable amount of 
evidence pointing to the allegedly fraud- 
ulent conduct of the insurer. The Shelby 
court asserted that while Florida courts 
did not recognize the tort of “bad faith 
refusal to pay” a first party claim, they 
did recognize the independent tort of 
fraud. In affirming the award of punitive 
damages, the Court of Appeals for the 
Eleventh Circuit declared that if “the 


* 
* 


insurer is engaged in dishonest conduct 
constituting a tort separate and distinct 
from the insurance contract sued upon,” 
then exemplary damages were recoverable. 
Moreover, the Shelby court rejected the 
insurer’s contention that “the indepen- 
dent tort sued upon must have caused 
the breach of the insurance contract or 
the actual -denial of a first-party claim.” 

Therefore, under Shelby, punitive dam- 
ages for failure to make payments under 
the insurance contract is not actionable 
absent the insured’s commission of an 
independent tort such as fraud. 

A discussion of an insurance company’s 
liability for failure to pay or process a 
first party claim is incomplete without 
a discussion of Escambia Treating Com- 
pany v. Aetna Casualty & Surety Com- 
pany,421 F.Supp. 1367 (N.D. Fla. 1976). 
There, the U.S. District Court for the 
‘Northern District of Florida explicitly 
held that under Florida law an insurer 
has the implied duty to proceed in good 
faith and deal fairly with its insured. 
The Escambia court recognized that an 
insurance company is liable in tort for 
its unreasonable, bad faith refusal to pay 
the valid claims of the insured. It rea- 
soned that since Florida courts clearly 
recognize the insurer’s duty to act in 
' good faith and accept reasonable settle- 
ment logic dictates that “the Florida 
courts would also accept the ‘aspect of 
the same duty’ requiring the insurer to 
act fairly and in good faith in handling 
the claims of its own insured.” Jd. at 1370. 

. The Escambia court also acknowledged 
the availability of punitive damages under 
particular circumstances since a violation 
of the duty of good faith and fair dealing 
sounds in tort. Yet in order to recover 
exemplary damages, the acts of the insured 
must be committed with “malice, moral 

‘turpitude, wantonness, willfulness, out- 
rageous aggravation, or indifference to 
the rights of others.” Jd. at 1371. 

Thus, under the dictates of Escambia, 
Florida supposedly became united with 
those various jurisdictions that have 
accepted a theory of recovery based on 
tort for the insurer’s wrongful refusal 
to pay a first party claim. 

Nevertheless, despite the well-inten- 
tioned efforts of the Escambia court, that 
decision is overwhelmingly at odds with 
prevailing Florida case law. The Florida 
judiciary seems to. view the insured-insurer 
relationship as one characterized by oppos- 
ing entities who contend against each 
other for a result favorable to themselves. 
In view of such a legal. battleground, 


the imposition of a fiduciary, extracon- 
tractual duty of good faith and fair deal- 
ing on the part of either the insured or 
the insurer is irreconcilable. 

The Escambia opinion cites the Cali-. 
fornia Supreme Court case of Gruenberg 
v. Aetna Insurance Company, 510 P.2d 
1032 (Cal. 1973), in support of its recog- 
nition of the emerging bad faith cause 
of action. Holding that a duty of good 
faith and fair dealing was implied in. all 
insurance contracts, the Gruenberg court 
based its decision in part on the insurance 
company’s special relationship to the 
insured derived from the great disparity 


Florida courts are unwilling to 
temper traditional contract 
principles perceived as fostering 
economic stability with quasi- 
fiduciary, tort elements which 
would blur the distinction 
between first and third party 
claims 


in bargaining positions of the parties and 
from the insurer’s traditional role as pro- 
tector of the insured. For these reasons, 
the insurer is charged with a public inter- 
est which generates a legal responsibility 
to perform contractual obligations in good 


. faith. In contrast, Florida courts are unwill- 


ing to temper traditional contract princi- 
ples perceived as fostering economic 
stability with quasi-fiduciary, tort elements 
which would blur the distinction between 
first and third party claims. As the Florida 
Supreme Court reiterated recently in 
Lewis v. Guthartz, 428 So.2d 222 (Fla. 
1982), the reason for the independent 
tort requirement in first party actions 
is the “unwillingness to introduce uncer- 


tainty and confusion into business trans- © 
actions as well as the feeling that com- 


pensatory damages as substituted per- 
formance are an adequate remedy for 
an aggrieved party to a breached con- 
tract.” Id. at 223. 

In sum, the Escambia rationale extend- 
ing the covenant of good faith and fair 
dealing to first party claims is irreconcil- 
able with the adversarial characterization 
of the insurer-insured relationship, which 


reflects the current state of Florida case 


law. 


Statutory Duty of Good Faith and Fair 
Dealing — New Civil Remedies for 
Insurer Misconduct 

The final permutation in the insurer’s 
potential liability for damages resulting 
from a wrongful refusal to satisfy first 
and third party claims is found in the 
adoption of F.S. §624.155. In Industrial 
Fire and Casualty Insurance Company 
v. Romer, 432 So.2d 66, the appellate 
court intimated that with the promulga- 
tien of §624.155, Florida can now be 
counted among those jurisdictions 
which impose a covenant of good faith 
and fair dealing in all insurance con- 
tracts.23 The Romer court ended its sug- 
gestion by inviting the reader to examine 
Gruenberg v. Aetna Insurance Company, 
ostensibly for the proposition that an 
insured could proceed in tort against his 
insurers for their willful and bad faith 
refusal to-compensate him for losses cov- 
ered by the policy. 

In Gruenberg, however, even though 
the California Supreme Court discussed 
various statutes in its decision, in the 
final analysis, the acknowledgment of an 
implied covenant was forged by the judi- 
ciary and not the legislature. That is, 
Gruenberg involved a judicially mandated 
covenant of good faith and fair dealing. 

It may have been even more appropri- 
ate for the Romer court to have cited 
those few jurisdictions that have statutes 
requiring immediate payment of claims 
where courts have allowed the insured 
to recover damages in a tort suit for 
injury occasioned by the insurer’s failure 
to pay claims in a timely manner.74 For 
example, in First Security Bank of 
Bozeman v. Goddard, 593 P.2d 1040 
(Mont. 1979), the Montana Supreme 
Court held that an insurer’s breach of 
the insurance contract gave rise to tort 
liability for breach of its statutory duty 
of good faith and fair dealing with its 
insured. The Goddard court based the 
duty on a Montana statute requiring that 
“all claims shall be settled as soon as 
possible and in accordance with the terms 
of the insurance contract.” Jd. at 1047. 

Similarly, in Christian v. American 
Home Assurance Company, 577 P.2d 899 
(Okla. 1978), the Oklahoma Supreme 
Court held that an insurer had an implied 
duty to deal fairly and act in good faith 
with its insured and violation of that 
duty would give rise to a cause of action 
in tort. The Christian court grounded 
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the duty on an Oklahoma statute that 
explicitly required insurance companies 
to make “immediate” payment of valid 
claims. Therefore, the Goddard and Chris- 
tian cases provide excellent starting points 
for the determination of whether the newly 
enacted Florida Insurance Code provi- 
sion imposes a statutory covenant of good 
faith and fair dealing in first party actions. 

F.S. §624.155(1)(b), enacted in 1982, 
as amended in 1983, provides in relevant 
part that any person may bring a civil 
action 
3. Except as to liability coverages, failing to 
promptly settle claims, when the obligation 
to settle a claim has become reasonably clear, 
under one portion of the insurance policy cov- 
erage in order to influence settlements under 
other portions of the insurance policy cover- 
age. [Emphasis added.] 

Like the statutes examined in Goddard 
and Christian, the Florida provision con- 
tains language expressing a legislative 
intent to impose upon the insurance com- 
panies an obligation to pay a valid claim 
on a policy readily or immediately. Thus, 
given the statutory mandate, a court could 
reasonably adopt the rule that an insurer 


has an implied duty to deal fairly and 
in good faith with its insured and that 
the violation of this duty generates a 
cause of action sounding in tort under 
specific circumstances.?5 

Of even greater significance to an exam- 
ination of the insurance companies’ 
potential statutory liability is the provi- 
sion dealing explicitly with the insurer’s 
duty to exercise good faith. F.S. 
§624.155(1)(b) recites that an insured can 
initiate an action if the insurer does 


1. Not attempt [] in good faith to settle claims 
when, under all the circumstances, it could 
and should have done so, had it acted fairly 
and honestly toward its insured and with regard 
for his interest. 


It is this provision which moved the 
Romer court to suggest that Florida may 
now imply a covenant of good faith and 
fair dealing in all insurance contracts.?6 
At first glance, the statutory language 
seems merely to recapitulate the third 
party good faith standard articulated by 
the Shaw line of cases. Yet if the provision 
on its face does not differentiate between 
first and third party actions, then the 
courts could argue that a covenant of 
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good faith is statutorily mandated for 
all insurance contracts. 

The unwary litigator should pause 
before bringing F.S. §624.155 first party 
“bad faith” actions because the statute 
further provides that as a condition pre- 
cedent to the bringing of an action, the 
aggrieved insured must give written notice 
to the insurance company and the Florida 
Department of Insurance of violation of 
the statute.27 In addition, if the claimed 
damages are paid or the circumstances 
giving rise to the violation are corrected 
within the statutorily prescribed period 
of 60 days, no action can be maintained 
against the insurance company. Upon 
adverse adjudication at trial or upon 
appeal, the insurer is liable for damages, 
court costs, and reasonable attorney’s fees 
incurred by the insured, but punitive dam- 
ages are prohibited except when the act 
giving rise to the violation reflects a gen- 
eral business practice pursued maliciously 
or in reckless disregard of the rights of 
the insured.28 


Conclusion 


Florida’s most recent legislation dealing 
with certain obligations the insurer owes 
the insured has done very little to clarify 
the insurance law quagmire. Indeed, the 
statute has only added another layer of 
complexity to an already difficult and 
precarious legal scenario. Thus, the insur- 
ance law litigator must contend with the 
distinction between first and third party 
actions that has prevailed in Florida while 
striving to decipher the impact of the 
new legislation on the insurer’s potential 
liability for misconduct. BJ 
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v. Continental Ins. Co., 271 N.W.2d 368 (Wis. 
1978). 

16 See, e.g., Baxter v. Royal Indemnity Co., 
285 So.2d at 657. 

17 Td. at 652. 

18 E.g., Smith v. Standard Guaranty Ins. 
Co., 435 So.2d 848 (Fla. 2d D.C.A.), petition 
for review denied, 441 So.2d 633 (Fla. 1983); 
Kent Insurance Co. v. Hassan, M.D., 447 
So.2d 323 (Fla. 4th D.C.A. 1984). 

19 E.g., Bould v. Touchette, 349 So.2d 1181 
(Fla. 1977). 

20 Industrial Fire & Casualty Insurance Co. 
v. Romer, 432 So.2d at 67; Smith v. Standard 
Guaranty Insurance Co., 435 So.2d at 849; 
Allstate Insurance Co. v. Gibbs, 340 So.2d 
1202, 1204 (Fla. 4th D.C.A. 1976), cert. dis- 
missed 354 So.2d 980 (Fla. 1977); MacDonald 
v. Penn Mutual Life Insurance Co., 276 So.2d 
232, 233-34 (Fla. 2d D.C.A. 1973). 

2! Smith v. Standard Guaranty Ins. Co., 435 
So.2d at 849; Kent Insurance Co. v. Hassan, 
M.D., 447 So.2d at 324. 

22 Baxter v. Royal Indemnity Co., 285 So.2d 
at 652; Industrial Fire & Casualty Insurance 
Co. v. Roper, 432 So.2d at 67. 

23 See supra note 12. 

24 See Keintz, R., and Mann, R., Extra- 
Contract Damages for Breach of Insurance 
Contracts: The Statutory Approach, 660 
Ins.L.J., Jan. 29, 1978. 


25 The statute by its own terms does not 
apply to liability coverage and restricts any 
civil remedy to those situations when the claim 
is valid and the failure to settle claims is 
motivated by a desire to influence settlements 
under other parts of the policy. 

26 See supra note 12. 

27 FLA. STAT. §624.155(2). 

28 FLa. STAT. §624.155(3), (4). Note that 
punitive damage awards are triggered oniy 
by a general business practice pursued mali- 
ciously or in reckless disregard of the rights 
of the insured. The statute requires a different 
set of circumstances authorizing recovery of 
exemplary damages than mandated by Florida 
courts. Cf. Ross v. Gore, 48 So.2d 412 (Fla. 
1950). 
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a complete subject and author/title 
index to all articles printed in the 
Journal during that year. 


THE FLORIDA BAR JOURNAL/MARCH 1987 61 


P.O. 17265 
hington, D.C. 2¢ 


AMERICAN 

SUBROGATION 
ATTORNEYS, INC. 
guarantees access to over 6,000 
insurance company claim offices 
throughout the United States. 


For information 
call or write: 


AMERICAN 
SUBROGATION 
ATTORNEYS unc. 

P.O. Box 5294 

FDR Station 

New York, NY 10150 


1-800-237-3405 


At last... 
a new meaning to... 


LEGAL-EASE! . 
Computer Software Programs 
designed exclusively for the 
SMALL LEGAL PRACTICE 


Written by a practicing Florida attorney 
for practicing Florida attorneys. This . 
program is so simple to. operate, it’s 
perfect for people who don’t know the 
difference between a bit and a byte! 
Your legal secretary will have it fully 
operational in less than an hour. 


ATTORNEY TRUST ACCOUNTING PROGRAM: 


SALANCE YOUR 
TRUST ACCOUNT 
RECONCILE YOUR 

TRUST BANK 
STATEMENT 
e PRINT ALL 


REQUIRED 
TRUST JOURNALS 
MEETS ALL OF 


THE SPECIAL 
ACCOUNTING 
REQUIREMENTS OF 
PLUS $5 THE FLORIDA BAR 
HANDLING CHARGE pRovipES 


30 DAY MONEY BACK 
GUARANTEE. BAR LEGAL 


ANNOTATIONS 


System requirements: 
IBM PC or true compatible 
256K Memory 
PC DOS 
SEND CHECK OR MONEY ORDER TO: 


ATTORNEY SOFTWARE, INC. 


1801 Australian Avenue South, 


Suite 101, West Palm Beach, FI 33409 


_EXPERT 
“RESOURCES 


ALL FIELDS, 
NATIONWIDE 


Experts Carefully Screened 


Inquiries Professionally 
Analyzed 


Expertise listing upon request 
Experts on Experts ® 


Los Angeles (213) 669-1660 
New York (212) 288-1120 
Chicago (312) 327-2830 
Dallas (214) 698-1881 
Miami (305) 372-5259 
Peoria (309) 688-4857 


4617 NORTH PROSPECT ROAD 
PEORIA HEIGHTS, IL 61614 - 


SUPPORT TO TRIAL LAWYERS 


Security Negligence vs. 
Reasonable Security 
Consultation & Case Evaluation 
EXPERT TESTIMONY 
SECURITY AUDIT 


Luis J. DEL PINO, J.D.,c.PP 


Phone: 255-6220 
13651 S.W. 72 Ave. Miami, FL 33158 


62 THE FLORIDA BAR JOURNAL/MARCH 1987 


| 
Appraisers has over 5200 member fil 
| experts and isthe only major 
| appraisal society representing all 
| appraisal disciplines. Each ASA | 
| senior member has demonstrated 
his or herexpertise through | 
| examination, written reports, 
| adherence to a professional code _ | 
| actual appraisal experience. Fora 
| directory of appraisalexpertsin | i 
you call 1-800-272-8258. | A | fi 
*Machinery and Equipment + 
|  *Personal Property <= | 
eGemsandjJewelry | 
| Boatsand Aircraft 
a 
SUB 
= 
BS 
VEY 


ADDICTIONOLOGIST 


DEPENDENT 


Is your client “weak-willed,” suffering 
from a “bad habit,” or “psychiatric 
illness;” or is he CHEMICALLY DE- 
PENDENT, impaired from a chronic, 
progressive fatal medical disease? 


PHYSICIAN” 


"Medicat Experts | 

Medical and Hospital Malpractice 

Personal Injury ¢ Product Liability 
2,000 Board Certified Medical Experts in all specialties, nation 
to review medical records, prepare written reports and testify 

¢ Experience: 10 years and 12,000 cases for 4,500 attorney clients i 


© Reasonable fee options 


* Local attorney references 


* Financial assistance: designed in conformity with ABA Informal Opinion #1 
- Free books, one with foreword by Melvin Belli « Free Medical Malpractice Tes 


Free telephone preliminary Case evaluations 


t 


The Medical Quality Foundatias 
The American Board of Medical-Legal Consul 


«] TOLL FREE: 1-800-336-0332 


COMPLETE TECHNICAL 
MEDICAL & acting EXPERT 


Engineering re Negligence; 
Accident reconstruction; Bio-medical i injury 


TRADEMARK & COPYRIGHT SEARCHES 
TRADEMARK-Supply word and/or design plus goods or 
services. 

SEARCH FEES: TRADEMARK OFFICE - $60* STATE 
TRADEMARKS - $70 COMMON LAW - $35 EXPANDED 


COMMON LAW - $80* DESIGNS - $85* per class 
minimumeCOPYRIGHT - $95* — * pius photo copy cost. 
U.S. PATENT SEARCHES - $ 250 MINIMUM 


analysis; metallurgy & fracture analysis; 
Products liability; Athletics & sports Safety; 
Criminalistics; Warnings & instructions; 
Battery explosions; MEDICAL, DENTAL & 
PODIATRIC MALPRACTICE. Brochure 
Medical and dental doctors in addition to 
technical experts on staff are available to 
consult and testify in all courts. Complete 
laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
5 N.W. 13th Street 
FL 33322 
(305) 537-1442 
Executive Offices 
167 Willis Avenue, Mineola, NY 11501 
(516) 747-8400 


DAYTONA DATA 
219 Magnolia Ave. 
Daytona Beach, FL 32015 


@ A.M.A. CERTIFIED in medicine's new- 
est speciality—ADDICTIONOLOGY 


@ EXPERT MEDICAL TESTIMONY & 
EVALUATION for plaintiff/defense 


ALCOHOL & DRUG ISSUES in criminal 
law, DUI, malpractice, wrongful death, 
personal injury, workers’ compensation, 
family law, nicotine, & product liability. 
Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
(904) 878-0304 


@ AMORTIZATION SCHEDULES 
@ FULL ACCOUNTING SERVICES 
®@ MAILING LISTS, BILLING SYSTEMS 


INTERNATIONAL SEARCHING 
Trademark & Patent-Fees on Request 
DOCUMENT PREPARATION: (for attorneys only - 
Applications, Section 8 & 15, Assignments, renewals.). 
+ (SEC - 10K’s, ICC, FCC, COURT RECORDS. 


CONGRESS), APPROVED. Our services meet standards 
set for us by a D.C. Court of Appeals Committee. 

Over 100 years total staff experience — not connected 
with the Federal Government. 


All major credit cards accepted 


7 HEIRS 
WITNESSES 


$4.00 Prepaid—10 for $35.00 (904) 252-3633 7 DEBTORS 
AMOUNT OF RATE TERM | PAYMENT | MONTH OF} PAYMENTS ADD'L @ DEFENDANTS 
LOAN 1st PYMT | PER YEAR SETS ( STOCKHOLDERS 
$ FIND SOMEONE'S ADDRESS 
RESULTS GUARANTEED 


“NO TRACE-NO CHARGE” 
MAKE ONE-CALL TOLL-FREE 


CONSTRUCTION LITIGATION 1-800- 


NATIONALLY recognized expert in the field of soils and foundation engineering, to get results in 2 - 3 days or less! 
vibration damage, highway materials and construction, excavations and dewater- - beg ority Search” when you need to find 
ing, testing and inspection. Professional Engineering assistance in preparing someone critical to your case in 30 days or 
your case. Complete technical staff. References on request. 


less. Results guaranteed “NO TRACE - NO 
CHARGE” 
3.SKIP TRACE/REGULAR 
JOHN M. ARRIBAS & ASSOCIATES 
7700 N.W. 72 Avenue, Miami, Florida 33166 
(305) 888-7555 (daily) (305)661-0392 (24 hrs) 


E SERV 
When time is of the essence, on you need to 


LOCATE 
Results guaranteed in 90 days or less! “NO 
TRACE - NO CHARGE” You pay only $195.00 
(after we find the person) from an address up to 
four years old. Searches from older addresses 
also available. 


MISSING HEIR SEARCH 

Our affiliate, International Genealogical 
Search Inc., finds vo heirs a better hes 
“NO TRACE - NO CHARGE - NO FEE TO THE 
ESTATE”. Searches are often court authorized. 
Quotations are made without cost or 
obligation. 


Start your search today call Toll-Free 


1-800-663-2255 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. (ALASKA/HAWAII - 1-800-426-9650) 
Columbia Research Associates INTERNATIONAL 
P.O. Box 1702-111 1-800-525-5018 THCING — 
Gainesville, FL 32606 After tone—dial 111 SERNICES inc 


THE FLORIDA BAR JOURNAL/MARCH 1987 63 


IMPAIRED 
GOVERNMENT LIAISON SERVICES,INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
TOLL FREE: 800-642-6564 
; 
Ws 
; 


IBM no longer sells Displaywriters 
but Prestige does! We have a com- 
plete inventory for fast delivery. 
Look at the benefits Prestige offers: 


e Affordable Low Prices. 
° Lease & Rentals Available. 


e All Configurations, Features 
& Upgrades Available. 


¢ Refurbished & Free Delivery. 

© Eligible for IBM Maintenance. 
Satisfaction Guaranteed. 

e Wang & NBI Also Available. 


Prestige has satisfied customers 
throughout the U.S. References 
available upon request. 


and related services 
¢ Complete appraisal service 
e Estate liquidation 

e Foreign and domestic services 


LIVING ENVIRONMENTS 


Interiors ¢ Residential © Commercial ¢ Appraisals ¢ Renovations ¢ Restorations 
(305) 582-5516 West Palm Beach FL33405 
FRIENDLY OUR TEAM 


asl is ready to serve you.. 


TEAM... 


CALL US TODAY — PHONE TOLL FREE 


1-800-227-1616 


(MINNESOTA 612-922-1616) 


PRESTIGE OFFICE SYSTEMS, INC. 


6600 France Ave. So.. Minneapolis. MN 55435 


Fi DEED ANALYSIS SYSTEM 3 
Computer Program for Lawyers 


@ Available for IBM PC and compatible 
personal computers 


© Accepts bearings and distances from a 
metes-and-bounds deed description or 
from a survey plat 


@ Checks accuracy of the description by 
calculating the property area and the 
closure error 


@ Prints a map to scale on a letter quality 
printer and more accurately on most dot 
matrix printers with graphics capability 

®@ Calculates a default scale so that map 
fills the page, but user may specify al- 
ternate scale 

@ Accepts distances measured in feet, me- 
ters, or old measurement units (links, 
chains, rods, poles, varas) 


@ Analyzes deed descriptions which con- 
tain circular curves 


® Stores deed description on disk for later 
retrieval or deletion 


© Refund within 30 days if not satisfied 


Price: $245 Walter or Mary Metz 
1712 Park Drive 
Raleigh, NC 27605 
(919) 821-1828 


Next day service in Florida 
SJSTATE SEAL & CERTIFICATE 


x 80 © Morriston, Florida 32 


"FLORIDA TOLL FREE 4-800-342-2538 


Extra copies now available 


The annual directory issue of 
The Florida Bar Journal 


Every law office needs a few extra copies of this useful directory. 
Order one today for your secretary, library, and one to use at home. 
Extra copies for Florida Bar members and local, state and county 
government offices may be purchased at half the commercial rate or 
only $10 plus sales tax. If tax exempt, orders should note the tax 
exemption number. 

Fill out and return the form below. Orders accompanied by full 
payment will be filled promptly; others may take longer. 


To: The Florida Bar Journal 
Tallahassee, FL 32301 


Please send me ____ copies of the annual directory issue. 
My check for ____is enclosed. 


Name Attorney Number 
Street Address 


64 THE FLORIDA BAR JOURNAL/MARCH 1987 


City State Zip 


| Experienced, accurate appraisals 


Accuracy in the legal profession is critical. 

We have mastered the art of obtaining fast, accurate 
information and will assist you in designing your case, giving 
scrupulous attention to every detail. 

CIS is the one professional firm you need. 
Economical. Fast. Accurate. 


CORPORATION INFORMATION SERVICES, INC. 


PO. Box 10329 Tallahassee, FL 32302 502 East Park Avenue * Tallahassee, FL 32301 
(904) 222-9171 or Toll Free in Florida 1-800-342-8086 
File and Retrieve Documents of Public Record * UCC Information * Corporate Information * DMV Information 


a 1 
2 


“Westlaw won 
Shea Gould 


over with research 


afford 


Call today for more information or to : ® 
arrange a free WESTLAW demonstration WESTLAW 


in your office. 1-800-328-0109 
(MN, AK 612/228-2450) 
P.O. Box 64526 
St. Paul, MN 55164-0526 © 1987 West Publishing Co. 9749-2 


i 
: 


